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August 6, 2018 Michael C. Robinson
Admitted in Oregon 
T: 503-796-3756 
C: 503-407-2578 
mrobinson@schwabe.com

Via e-mail (cityrecorder@lakeoswego.city)

Joe Turner, City of Lake Oswego Expedited 
Land Division Referee 
c/o Anne-Marie Simpson, City Recorder 
City of Lake Oswego 
PO Box 369
Lake Oswego, Oregon 97034

City of Lake Oswego File No. LU 18-0028/AP 18-06; Applicant’s Response to 
Appeal

RE:

Dear Mr. Turner:

This office represents Renaissance Custom Homes LLC (“Renaissance” or “Applicant”). This 
letter is Renaissance’s first open record period response to the Forest Highlands Neighborhood 
Association’s (the “Association”) appeal of the City of Lake Oswego’s (the “City”) approval of 
Renaissance’s Application to divide a .66 acre tract of land into three parcels (the “Application”). 
The Property is located at 13151 Thoma Road (the “Property”). This letter is timely submitted 
prior to 5:00 PM on August 6, 2018.

INTRODUCTION.I.

This Application is a Minor Development because it seeks approval of a three parcel partition. 
LOC 50.07.003.14.a.ii(8). A Minor Development may be processed as an Expedited Land 
Division. ORS 197.365. Because the Applicant chose to follow the Expedited Land Division 
procedure in ORS 197.360-197.380, the City followed the process in ORS 197.365(l)-(4) in 
approving the Application.

The approval criteria for a Minor Development Application are found in LOC 
50.07.003.14.d.ii(l)-(4). The Director found that the Application satisfied these standards, as 
well as ORS 197.360(4). The approval standards do not inelude the neighborhood meeting 
requirements in LOC 50.07.003.Lf beeause it is not listed in LOC 50.07.003.14.d.ii(l)-(4) and 
because it is a pre-requisite for aceeptance of the Applieation under LOC 50.07.003.Lf.viii. 
Onee the City accepts and deems the Applieation complete, the requirements of LOC 
50.007.003.l.f have been satisfied.

The appeal of this Deeision is limited to the allegations listed in ORS 197.375(l)(c)(A)-(D). As 
explained below, the Appeal must be rejected because the Appellant has failed to show that the 
Decision violates a substantive provision of the applicable LOC, that the Decision is
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unconstitutional, that the Application is not eligible for review as an Expedited Land Decision 
(in fact, the Appellant has waived this issue) and that a substantive right possessed by Appellant 
has been substantially prejudiced by a procedural error by the local government.

As to the alleged procedural errors concerning the neighborhood association, those cannot be a 
successful basis for the appeal because even if a procedural error occurred, it was committed by 
the Applicant and not by the local government. Moreover, as explained below, none of the 
alleged errors deprived the Appellant of its substantive rights. Also as explained below, the 
Appellant fails to explain how the alleged errors deprived it of a substantive right.

RESPONSE TO APPEAL ARGUMENTS.IT

The Association’s arguments on appeal are excerpted below, and are followed by Renaissance’s 
response to each argument.

Of unconstitutionality of the decision”

Due process was not provided the neighbors”

The information the city provided to neighbors to provide 
eomment letters prior to making their decision was substantially incomplete. It 
appears that much of this critical information had not been included in the initial 
applieation and may not have even been in existence due to the very incomplete 
application submitted. In addition, there was significant correspondence between 
the applicant and the eity which was not provided with initial notice and was only 
provided in the packet the eity sent after the city had approved the application. 
50.07.003 3(a)v.”

Response: The Association makes this claim under the pretext that “due process” was 
not provided to the neighbors. To the extent this is a constitutional claim, Oregon’s Land 
Use Board of Appeals (“LUBA”) has held that it will not consider claims of 
constitutional violations if the claims are not supported by legal argument. See Poddar v. 
City of Cannon Beach, 26 Or LUBA 429 (1994); see also Sparks v. Tillamook County, 30 
Or LUBA 325 (1996) (stating that LUBA will not consider constitutional violation claims 
when the person raising the claim does not make a legal argument sufficient for review of 
the claim).

But even if the Association had intended to raise a factual argument, the Association has 
failed to state what “critical information” was missing from the Application, including 
information related to the required neighborhood meeting. The City has already deemed 
the Application complete. Once the City deemed the Application complete, there is no 
further opportunity to review the completeness requirements or the completeness 
determination. Moreover, City of Lake Oswego Code Section (“LOC”)
50.07.003.14.d.ii(l)-(4) contains the approval criteria for a “Minor Development,”

A.

1.

a.
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including an expedited land division, and it does not reference compliance with the 
neighborhood meeting standards.

Taken together, the claim above must be rejected because (1) the Association does not 
cite to any case law or other legal authority to support its claim, (2) the City has already 
deemed the Application complete, and (3) the neighborhood meeting requirement is not 
an approval criterion for an expedited land division.

There was never a posted notice on the subject property 
posted by the city upon notice of application 50.07.003 3(a)vi. There was a notice 
posted once the application was approved.”

Response: The Association has an obligation to explain how this alleged error prejudiced 
its substantial rights, and it has failed to do. See Hoffman v City of Lake Oswego, 20 Or 
LUBA 64 (1996). The record shows the City posted the required notice sign on the 
property after the Application was accepted as complete (a statement by the City Code 
Enforcement Specialist confirming the posting of the sign is included in the record).
Even if the Association’s claim is true, such a procedural error in this circumstance 
would not have affected the Association’s substantial rights because the Association’s 
members provided comments on the Application. Accordingly, the Association’s 
substantial rights were not prejudiced and this claim must be rejected.

The notice of neighborhood meeting was errantly sent to an 
old address of the neighbor who resides directly across from the development and 
who would be most impacted by the development, denying them the opportunity to 
attend the neighborhood meeting and gain critical information required for them to 
provide sufficient comment. Such mailing is required under the city approval 
process. It questions whether the most recent property tax assessment roll was 
utilized for the mailing especially given the address the mailing was sent to is outside 
of the neighborhood designation area. Regardless, this appears to be an error in the 
mailing process. 50.07.003 l(f)iii”

Response: ORS 197.365(4) requires the City to make a decision based on the LOC’s 
“substantive” requirements. As explained above, the neighborhood meeting requirements 
are procedural requirements for Renaissance to follow before the submittal of the 
Expedited Land Division Application; they are not substantive approval standards for the 
Applieation. Procedural requirements are not a basis for an appeal of an Expedited Land 
Division, and this claim must be rejected.

b.

c.

The city provides only a 14-day comment period (10 days 
after receipt of packet which was sent out on a Friday afternoon) denying the 
neighborhood association and neighbors adequate time to gather and respond, 
especially given the complexity of the state and city regulations that needed to be 
addressed. This is not sufficient time for review and comment as required by 
ORS.197.365(2)l”

d.
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Response: Citing to ORS 197.365 to support its claim, the Association claims that a 14- 
day comment period is not sufficient. But ORS 197.365(4)(a) states that a local 
government shall “[pjrovide a 14-day period for submission of written comments prior to 
the decision.” LOC 50.007.003(3)(a)(v)(l) also provides for a “14-day period for 
submission of comments prior to the decision.” Thus, contrary to the Association’s 
claim, the City provided a sufficient comment period in accordance with state and local 
law. This claim must be rejected.

It is not always enough for the City of Lake Oswego just to 
act in accordance with whatever city code or law there may happen to be. The 
citizens of Lake Oswego are entitled to the government observing and offering fair 
procedures, whether or not those procedures have been provided for in the law on 
the basis of which it is acting. Action denying the process that is “due” is 
unconstitutional.”

e.

Response: The Association argues that applying the LOC to the Application is not 
enough. They appeal to a “higher standard” by which the City should pursue its land use 
decisions, but decline to state what that standard is. The Association goes even further by 
stating that it has been denied “due process” under either the Oregon or the U.S. 
constitution but fails to offer any specificity.

It is not clear whether the Association’s constitutional claim is tied to state law or federal 
law because it does not cite to any case law to support its claim. The Oregon courts have 
held that the state constitution lacks a “due process” clause. In Cole v. State, the court 
held that despite arguments stating Article I, Section 10 of the Oregon Constitution,' 
which guarantees that “every man shall have remedy by due course of law for injury done 
him in his person, property, or reputation,” acts as a due process clause. Article I, Section 
10 “is neither in text nor in historical function the equivalent of a due process clause...” 
Cole, 655 P.2d 171, 173 (1982). If the Association’s due process claim is tied to the U.S. 
Constitution, the claim would likely meet the same fate as it would in state court. It is 
difficult to imagine that an appellant is denied “due process” where a City has complied 
with both local and state law and provided an aggrieved party with two weeks to 
comment on a proposed Application prior to the land use decision in question.

In any event, as we have previously explained, LUBA will not consider claims of 
constitutional violations if the claims are not supported by legal argument. See Poddar v. 
City of Cannon Beach, 26 Or LUBA 429 (1994); see also Sparks v. Tillamook County, 30 
Or LUBA 325 (1996). Because the Association does not cite to any case law or other 
legal authority to support its claim, this claim must be rejected.

The neighbors are being denied the pursuit of economic liberties”

Building 3 homes on the lot will severely alter the character of 
the neighbor into three lots since it is inconsistent with the character of the

2.

a.
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neighborhood where the average lot size is 26,194 square feet. This would reduee 
the economie value of property owned by adjacent neighbors.”

Response: The Association’s claim fails for two reasons. First, the R-7.5 zone allows for 
the Property to be partitioned into three parcels. Second, to the extent the Association’s 
claim is a constitutional one that alleges the “neighbors are being denied the pursuit of 
economic liberties”, the LUBA cases cited above are clear that the claim must be rejected 
for failure to cite to any legal authority to support its claim.

The City expects an applicant to take the reasonable concerns 
and recommendations of the neighborhood into consideration when preparing an 
application. The City expects the neighborhood association to work with the 
applicant to provide such input. 50.07.003 l(f)i. Thoma Road was developed first 
over 75 years ago in 1940. Since that time, 16 homes have been built with an 
average lot size of 26,194 square feet. The smallest lot on the street currently is 
15,246. The neighbors are reasonably concerned that this application does not 
preserve the character of our street and recommended instead to the 
applicant/developer that a parcel be divided into two lots of 14,374.8 square feet 
which would still be 45% smaller than the average lot on Thoma Road. The 
neighbors, in good faith, feel such division would be reasonable. The developer who 
represents the applicant, (Renaissance Homes), vehemently stated at the neighbor 
meeting that “they did not and would not consider two lots, and that they do not 
need the neighborhood support since the lot in question is already zoned at 7.5 
which supports 3 lots.” The City expects an applicant to take the reasonable 
concerns and recommendations of the neighborhood into consideration when 
preparing an application. This demonstrates that the developer is not acting in good 
faith with respect to the city’s application process and given the City of Lake 
Oswego has not appropriately addressed neighbor concerns prior to approving, is 
not following the intent of the city code in the approval process which impacts our 
right to due process, and hence impacts our economic liberties.”

Response: The Association would like Renaissance to reduce the number of parcels from 
three parcels to two parcels. While Renaissance appreciates and respects its neighbors’ 
viewpoint. Renaissance is under no obligation to reduce the number of parcels. The 
Property’s R-7.5 zoning allows for three parcels and Renaissance has adhered to the 
procedures for an Expedited Land Division to create the parcels, as outlined by the LOG 
and ORS 197.365. Further, ORS 197.365(l)(a)(v)(E)(i) requires that a partition provide 
for 80% of the zoning district’s maximum net density and two parcels would not satisfy 
this standard.

b.

As for the Association’s constitutional claims that Renaissance’s alleged failure to work 
with the Association violates their “right to due process” and impacts their “economic 
liberties”, these claims lack any supporting legal argument and can therefore be 
dismissed pursuant to the LUBA cases cited above.
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The City of Lake Oswego city code under Expedited Land 
Division application and review process is flawed and diminishes the rights of its 
citizens,”

”It is not enough for the City of Lake Oswego just to act in accordance with 
whatever written city code or law that has been created by the City of Lake Oswego. 
The citizens of Lake Oswego are entitled to the City observing and offering fair 
procedures, whether such procedures have been provided for in the city code or law, 
based on which it is acting. Action denying the process that is “due” is 
unconstitutional.”

Response. This claim is almost a word-for-word recitation of the Association’s argument 
under B. 1 .e, above. For the reasons stated above, this claim must be dismissed.

That the application is not eligible for review under ORS 197.360 
(“Expedited land division” defined) to 197.380 (Application fees for expedited land 
division) and should be reviewed as a land use decision or limited land use decision;

c.

C.

or

Response. The Association has provided no evidence or argument to support this claim. 
Accordingly, this claim must be rejected.

That the parties’ substantive rights have been substantially prejudiced by 
an error in procedure by the local government.”

Included in the City’s decision was inaccurate information provided 
by the developer’s representative which the city relied on in approving the 
application”

D.

1.

The minutes provided by the developer are inaccurate and 
did not correctly portray the concerns of those in attendance. The minutes provided 
to the city failed to document the developer’s statement in the meeting that they 
(Renaissance Homes) ‘•'■they did not and would not consider two lots, and that they do 
not need the neighborhood support since the lot in question is already zoned at 7.5 
which supports 3 lots. ”. It also did not document the overwhelming concern 
expressed by homeowners nor did the minutes capture significant verbal comments 
made by concerned neighbors at the meeting, 50.07.003 l(f)vii With respect to 
concerns raised by neighbors in the comment letters, the city’s written response 
stated that the city does not review the minutes to determine their adequacy, and 
also stated that concerns raised by neighbors regarding lot size do not need to be 
considered by the applicant. Such statement runs in direct conflict with the city’s 
stated intent of the neighborhood meeting .... The City expects an applicant to take 
the reasonable concerns and recommendations of the neighborhood into 
consideration when preparing an application. The City expects the neighborhood

a.
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association to work with the applicant to provide such input. 50.07.003 l(f)i. This 
highlights yet another flaw in the city’s application and approval process.”

Response. ORS 197.375(l)(c)(D) includes as a basis for an appeal of the decision an 
allegation that the Association’s substantial rights have been prejudiced by a procedural 
error of the local government. Renaissance, not the City, managed the neighborhood 
meeting requirements; thus, the allegation that Renaissance is at fault is not a proper basis 
for an appeal.

City expects an applicant to take theMoreover, LOC 50.07.003.1.f.i states that the 
reasonable concerns and recommendations of the neighborhood into consideration when 
preparing an Application***.” (Emphasis added.) This language is found in the 
“Purpose Statement” in LOC 50.07.003.1.f.i and is not an approval criterion. The LOC 
does not state that an applicant must implement the neighborhood’s recommendations. 
The LOC also does not state that a failure to do so shall be grounds for reversal of a City-
approved Application.

The sign in sheet provided is misleading sinee 3 of the names 
on the list were not in attendanee that day but had shown up for the previous 
caneelled meeting where Renaissance did not show.”

Response-. The accuracy of the sign-in sheet is not an approval criterion. Moreover, the 
Association has failed to state how this error prejudiced its substantial rights. Further, 
Exhibit 1 shows that the attendees at the neighborhood meeting added the names of those 
persons not present at the meeting, not Renaissance. This argument must be rejected.

City’s process was not adhered to regarding the application decision”

Renaissance provided suffieient notice to surrounding neighbors. 
Though the city mailing package includes affidavit of mailing with names and 
addresses, multiple neighbors on the list have stated they were never notified. One 
neighbor’s packet, according the city, was sent to a previous address whieh was not 
within the required mailing zone. This appears to be an error in the city’s process. 
This neighbor lives direetly across from the planned development and will be 
severely impacted by the development. This effectively denied the neighbor the 
opportunity to attend the meeting and to learn what was intended by the developer. 
It thereby diminished the neighbor’s ability to adequately provide eomment to the 
city due to this lack of information exchange. 50.07.003 l (f)iv”

Response. This claim is similar to the Association’s argument under A.l.c, above. For 
the reasons stated above, this claim must be rejected.

b.

2.

a.

The meeting was held outside the required boundary as required by 
the City Code. We believe this is effeetively a tactic to diminish neighborhood 
attendance. The city has erred in their response to a neighbor’s eomment letter.

b.
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which stated the FHNA co-chair approved the location. Based on the documents 
presented, the co-chair was only asked to approve from the listed meeting dates, and 
only approved the meeting date and did not approve the location. 50.07.003 l(f)iv”

Response-. This argument fails for two reasons. First, the neighborhood meeting 
requirements are procedural requirements for Renaissance to follow prior to Application 
completeness; they are not substantive approval standards for the Application. Moreover, 
as explained above, procedural requirements are not a basis for an appeal of an Expedited 
Land Division. ORS 197.365(4) requires the City to make a decision based on the LOC’s 
substantive requirements, which do not include the neighborhood meeting requirements.

Second, the Co-Chair of the Association received notice of the neighborhood meeting, 
including the time, date, and location, but did not respond to the notice. Thus, the Co- 
Chair implicitly approved the loeation of the neighborhood meeting. Further, the 
neighborhood meeting minutes do not show that anyone attending the meeting objected 
to the meeting’s location.

A similar tactic to diminish neighbor participation is evident in 
Renaissance not showing up for the first scheduled meeting though many neighbors 
did. This required that the original meeting to be rescheduled to another date, 
effectively denying certain neighbors from being heard at such scheduled meeting. 
This appears to be another demonstration of bad faith in the City’s application 
process.”

Response-. Pursuant to ORS 197.375(l)(c)(D), the Association’s claim must show that its 
substantial rights have been prejudiced by a procedural error of the local government.
The Association alleges that Renaissance, not the City, is at fault in diminishing 
neighborhood participation. Thus, this claim is not a proper basis of appeal and must be 
dismissed.

c.

The notice of appeal in the application provides for a 10-day 
comment letter period, however, based on the date of the city letter, the letter was 
not received by residents until day 4. This diminishes appropriate time to research 
and provide comment letters regarding the application.”

Response. As explained above, the Association was provided a 14-day comment period, 
as required in both ORS 197.365(4)(a) and LOC 50.007.003(3)(a)(v)(l). Those who 
chose to eomment have been given an opportunity to participate in the appeal consistent 
with ORS 197.375(3). The appeal record was initially scheduled to be open for one week 
(until August 6, 2018) but has been extended four days to allow for mailing of the appeal. 
The record will be open for a second week (until August 13, 2018) for all parties to 
submit responses to issues raised in the first open record period. This procedure is 
consistent with state statute and local code; thus, this claim is unfounded and must be 
dismissed.

d.
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III. CONCLUSION.

The Association’s procedural claims must be rejected because they are not substantive approval 
standards for the Application, procedural requirements are not a basis for an appeal of an 
Expedited Land Division unless the Appellant shows prejudice to substantive rights, and ORS 
197.365(4) requires the City to make a decision based on the LOC’s substantive requirements, 
which do not include procedural requirements.

The constitutional claims must be dismissed because they are not supported by legal authority. 
The Association’s constitutional arguments amount to a request that the City apply standards that 
do not exist. In so doing, the Association has not shown that the City failed to approve the 
Application pursuant to the applicable provisions of the LOC and ORS 197.360-197.380.

Very truly yours,

Michael C. Robinson

MCR:jmh
Enclosure

Jeff Shrope (via email) (w/encl.) 
Hamid Pishvaie (via. email) (w/encl.) 
Evan Boone (via email) (w/encl.) 
Debra Andredes (via email) (w/encl.)

cc:

PDX\133204\241564\MCR\23645871.1
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Minutes of October 26. 2017. Neighborhood Meeting

Renaissance Development Corporation held a neighborhood meeting for the property located 
at 1315J Thoma Rd on October 26, 2017, Six property owners attended the meeting. ^
Additionally, some attendees asked if they could write In the names of a few owners who had 
shown up for the original neighborhood meeting on August 21 (which was cancelled), but could 
not attend the current meeting. Also, in attendence were Jeff Shrope {Ranaissance 
Development) and Hamid Plshvaie.

Meeting was started by showing the existing conditions map and the site plan. Then the 
applicant explained the minor land partition process and R-10 2onlng requirements and how 
they affected the site.

Opened up the meeting for questions and comments.

land Use Process - Neighbors expressed concerns about land use process, specifically the 
expedited process.

Response: The applicant explained that both the State and City provided the expedited process 
as an
choose. The major difference between a regular minor partition application and an expedited 
application is how the appeals are heard.

Size of Lots - The proposed parceis'are too small (around 9,500 square feet) and not in 
character with the neighborhood.

alternative option for land division applications. The process is what the applicant can

Response: The property is zoned R-7,5, with a 7,500-square foot minimum lot area 
requirement. The proposed parcels are substantially larger than the minimum requirement.

Side yard Setbacks - The setbacks at 5-foot minimum with total combined 15 feet are too small, 
and not in character with the neighborhood.

Response: The R-7,5 zoning establishes the minimum setback requirements,

Number of lots - The proposed density (three parcels) is too high for the site, and not in 
character with the neighborhood. It was expressed that if the density was reduced to two 
parcels, then the neighborhood association would support the project. On the other hand, if 
density is maintained at the current level, then the association would certainly oppose the 
application.

Re,sponse: It was explained that based on the size of the property, R-7,5 zoning would allow up 
to three oversized parcels on the site. The applicant explained that they were not in a position 
to discuss corporate finances or other topics that were well 
beyond the purpose or scope of this meeting.

EXHIBIT 1 
PAGE 1 OE 1


