
 

 
 

 

TO: Joseph Turner, Expedited Land Division Referee1 
 
FROM: Debra Andreades, Senior Planner 
 
SUBJECT: Appeal of Minor Partition at 13151 Thoma Road (LU 18-0028)  
 
DATE: August 2, 2018  
 
 
On July 10, 2018, the City issued a Staff Report and Decision approving with conditions a three parcel 
partition at the above address under the Expedited Land Division procedures, ORS 197.360 - .190. The Forest 
Highlands Neighborhood Association (FHNA) submitted a comment in the proceeding (Exhibit G-205). The 
decision was timely appealed by the FHNA, the neighborhood association with boundaries where the 
property is located.    
 
Pursuant to ORS 197.375(1)(c), an appeal “shall be solely based on allegations: 

(A)  Of violation of the substantive provisions of the applicable land use regulations; 
(B)  Of unconstitutionality of the decision; 
(C)  That the application is not eligible for review under ORS 197.360 to 197.380 and should be 

reviewed as a land use decision or limited land use decision; or 
(D)  That the parties’ substantive rights have been substantially prejudiced by an error in 

procedure by the local government.” 
 

This memorandum is the City’s response to some of the issues raised in the appellant’s Notice of Appeal 
regarding procedural requirements. In addition to the specific responses below, the referee is directed to 
the Staff Report for the City’s position regarding the issues cited in the FHNA appeal. 
 
The FHNA allegation of error is quoted below in italics and the City’s Response to the allegation directly 
follows. 
  
(A)  Of violation of the substantive provisions of the applicable land use regulations; 
 
  No appeal allegation. 
 
  City Comment 
 

FHNA does not allege this minor development decision for a three lot partition violated any 
substantive provision of the Community Development Code, LOC Chapter 50. 

 

                                                      
1 Because the partition application that is the subject of this appeal was filed under the Expedited Land Division 
statutory provisions (ORS 197.360 - .190), the appeal process is governed by ORS 197.375, and is reviewed by an 
ELD Referee, rather than the Development Review Commission or with further appeal to City Council. 
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(B)  Of unconstitutionality of the decision 
 

a. “Unconstitutionality of the decision / Due process was not provided the neighbors” 
 

1. The information the city provided to neighbors to provide comment letters prior to making their 
decision was substantially incomplete.  It appears that much of this critical information had not 
been included in the initial application and may not have even been in existence due to the very 
incomplete application submitted. In addition, there was significant correspondence between the 
applicant and the city which was not provided with initial notice and was only provided in the 
packet the city sent after the city had approved the application. 50.07.003 3(a)v. 
 
City General Response 
 
The allegations under this assertion relate to the procedure used rather than an assertion that 
the actual decision is unconstitutional.  The City therefore addresses these allegations under 
“D”: “Parties’ substantive rights have been substantially prejudiced by an error in procedure by 
the local government.” 

City Response 

A. Because the appeal statement lacks specificity, it is difficult to verify whether the issue was 
raised during the comment period.  See Staff Report’s response to comments regarding the 
application.  Staff Report, page 8. 
 
B. The Notice of Application that was mailed to property owners within 300 feet of the site 
provided all of the information required by ORS 197.365(3): 
 

“(3) The notice required under subsection (2) of this section shall: 
      (a) State: 

(A) The deadline for submitting written comments; 
(B) That issues that may provide the basis for an appeal to the referee must 
be raised in writing prior to the expiration of the comment period; and 
(C) That issues must be raised with sufficient specificity to enable the local 
government to respond to the issue. 

      (b) Set forth, by commonly used citation, the applicable criteria for the decision. 
      (c) Set forth the street address or other easily understood geographical 
reference to the subject property. 
      (d) State the place, date and time that comments are due. 
      (e) State a time and place where copies of all evidence submitted by the 
applicant will be available for review. 
      (f) Include the name and telephone number of a local government contact 
person. 
      (g) Briefly summarize the local decision-making process for the expedited land 
division decision being made.” 
 

The Notice of Application (http://www.ci.oswego.or.us/sites/default/files/LU%2018-
0028%20NOA_0.pdf) contained all required information and FHNA does not challenge the 
sufficiency of the Notice of Application.  
 

http://www.ci.oswego.or.us/sites/default/files/LU%2018-0028%20NOA_0.pdf
http://www.ci.oswego.or.us/sites/default/files/LU%2018-0028%20NOA_0.pdf
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C. Again, it is impossible to ascertain from FHNA’s appeal statement what “information … was 
substantially incomplete,” in the application materials that were available for public inspection.  
 
Suffice it to say, all information contained in the application was available for public review per the 
“How to Obtain Further Information” instructions in the Notice of Application. The application 
materials themselves, e.g, neighborhood meeting documentation, applicant’s narrative and exhibits, 
and technical reports, are not sent out with the Notice of Application.  ORS 197.365(3); LOC 
50.07.003.3.a.v. 
 
D. FHNA does not identify how its substantive rights have been substantially prejudiced by an 
asserted error in procedure by the City in not providing whatever information it is that FHNA claims 
was substantially incomplete. 
 

2. There was never a posted notice on the subject property posted by the city upon notice of application 
50.07.003 3(a)vi.  There was a notice posted once the application was approved. 
 
City Response 
 
A. This issue was not raised during the comment period. 
 
B. Posted notice is required within three business days after the date of mailing the 
Notices of Application (May 25,2018), to wit: May 31, 2018.  LOC 50.07.003.3.a.iv2.  
 
A sign advising of the Notice of Application / Opportunity to Comment was posted by Bill 
Youngblood, City Code Enforcement Specialist, on May 31, 2018.  See Declaration of Posting3.  In 
fact, Kristen Benkstein stated in Exhibit G-202, “[t]he first I became aware of this [application for 
partition] was when the sign was posted in front of the property and we are directly across the 
street.” (Staff Report Exhibits4, page 183). 
 
C. No Notice of Decision has been posted at the site following the staff report / decision, as 
none is required by ORS 197.365 or LOC 50.07.003.14.d.iii(2). 
 
D.  Assuming for the sake of argument that the site was not timely posted with a notice of 
application (which is not the case), FHNA does not identify how its substantive rights have been 
substantially prejudiced by the asserted error in procedure by the City. 

3. The notice of neighborhood meeting was errantly sent to an old address of the neighbor who 
resides directly across from the development and who would be most impacted by the 
development, denying them the opportunity to attend the neighborhood meeting and gain 
critical information required for them to provide sufficient comment. Such mailing is required 
under the city approval process. It questions whether the most recent property tax assessment 
roll was utilized for the mailing especially given the address the mailing was sent to is outside of 

                                                      
2 All citations to local code can be found in LOC 50.07.003  
https://www.codepublishing.com/OR/LakeOswego/?LakeOswego50/LakeOswego5007003.html, unless otherwise 
stated and URL linked. 
3 http://www.ci.oswego.or.us/sites/default/files/Declaration%20of%20Posting%20Notice%2005-31-18.pdf  
4 http://www.ci.oswego.or.us/sites/default/files/LU%2018-0028%20SR%20EX%20rrr.pdf  

https://www.codepublishing.com/OR/LakeOswego/?LakeOswego50/LakeOswego5007003.html
http://www.ci.oswego.or.us/sites/default/files/Declaration%20of%20Posting%20Notice%2005-31-18.pdf
http://www.ci.oswego.or.us/sites/default/files/LU%2018-0028%20SR%20EX%20rrr.pdf


Page 4 
 

 

the neighborhood designation area.  Regardless, this appears to be an error in the mailing 
process. 50.07.003 1(f)iii. 

City Response 

A.  See Staff Report, pages 6-7. 

B. FHNA does not identify how its substantive rights have been substantially prejudiced by 
the asserted error in procedure by the City. 

4. The city provides only a 14-day comment period (10 days after receipt of packet which was sent 
out on a Friday afternoon) denying the neighborhood association and neighbors adequate time 
to gather and respond, especially given the complexity of the state and city regulations that 
needed to be addressed.  This is not sufficient time for review and comment as required by 
ORS.197.365(2)1 

A.  See Staff Report, page 9. 

B. Even with the time period between May 29-30 (expected date of receipt of Notice of 
Application following mailing on May 25, 2018) to its filing of the Appeal Statement, 
FHNA does not identify how its substantive rights have been substantially prejudiced by 
the asserted error in procedure by the City. 

5.   It is not always enough for the City of Lake Oswego just to act in accordance with whatever city 
code or law there may happen to be. The citizens of Lake Oswego are entitled to the government 
observing and offering fair procedures, whether or not those procedures have been provided for 
in the law on the basis of which it is acting. Action denying the process that is “due” is 
unconstitutional. 

City Response 
 
A. FHNA does not identify what deficiency in the required procedure is not “due process.”  
The underlying assumption of this allegation is that if the City follows the notice procedures set 
forth in the statute (ORS 197.365) and City Code (LOC 50.07.003.1), that procedure does not 
comply with the US (presumably) constitutional requirements for due process. FHNA does not 
specify how the City Code or the Expedited Land Division procedure (ORS 197.365) fails to meet 
constitutional due process requirements. 
 
B. The 14-day comment period is as specified in ORS 197.365(3, 4). 
 
C. Assuming for the sake of argument that the time for comment following notice of 
application is constitutionally deficient (which is not the case), and even with the time period 
that has occurred between the Notice of Application and the filing of the Appeal Statement, 
FHNA does not identify how its substantive rights have been substantially prejudiced by the 
asserted error in procedure by the City. 
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b. “Unconstitutionality of the decision  / The neighbors are being denied the pursuit of 
economic liberties” 

1. Building 3 homes on the lot will severely alter the character of the neighbor into three lots since 
it is inconsistent with the character of the neighborhood where the average lot size is 26,194 
square feet.  This would reduce the economic value of property owned by adjacent neighbors. 

City Response: 

A. See Staff Report, page 12. 

B. FHNA may be asserting that the zoning amendment should be effective upon adoption.  
That is not in accordance with the Lake Oswego City Charter, Section 35.C5, which provides that 
regular ordinances are effective 30 days following enactment.   

C. If FHNA is asserting that the application should be evaluated based upon criteria and 
standards in effect when evaluated, that is contrary to ORS 227.178(3)(a), which requires 
applications to be evaluated based on the criteria and standards existing at the time of 
application. 

D. FHNA appears to be asserting a constitutional requirement that partitions not be 
inconsistent with the character of the neighborhood. FHNA does not cite to any specific 
constitutional provision. The City is not aware of any such constitutional provision or any court 
interpretation of a constitutional provision to that effect. 

2. The City expects an applicant to take the reasonable concerns and recommendations of the 
neighborhood into consideration when preparing an application. The City expects the 
neighborhood association to work with the applicant to provide such input. 50.07.003 
1(f)i.  Thoma Road was developed first over 75 years ago in 1940.  Since that time, 16 homes 
have been built with an average lot size of 26,194 square feet. The smallest lot on the street 
currently is 15,246.  The neighbors are reasonably concerned that this application does not 
preserve the character of our street and recommended instead to the applicant/developer that a 
parcel be divided into two lots of 14,374.8 square feet which would still be 45% smaller than the 
average lot on Thoma Road. The neighbors, in good faith, feel such division would be 
reasonable.  The developer who represents the applicant, (Renaissance Homes), vehemently 
stated at the neighbor meeting that “they did not and would not consider two lots, and that they 
do not need the neighborhood support since the lot in question is already zoned at 7.5 which 
supports 3 lots.”  The City expects an applicant to take the reasonable concerns and 
recommendations of the neighborhood into consideration when preparing an application. This 
demonstrates that the developer is not acting in good faith with respect to the city’s application 
process and given the City of Lake Oswego has not appropriately addressed neighbor concerns 
prior to approving, is not following the intent of the city code in the approval process which 
impacts our right to due process, and hence impacts our economic liberties.  

 

                                                      
5 https://www.codepublishing.com/OR/LakeOswego/?LakeOswegoCH/LakeOswegoCH08.html#CH8.35  

https://www.codepublishing.com/OR/LakeOswego/?LakeOswegoCH/LakeOswegoCH08.html#CH8.35
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City Response: 

A. See Staff Report, page 7-8. 

B. “Reasonable concerns and recommendations of the neighborhood into consideration 
when preparing an application” is a portion of the Purpose statement of the Neighborhood 
Contact meeting. LOC 50.07.003.1.f.i. The purpose statement for neighborhood contact 
meetings is not an applicable “standard and criteria” under LOC 50.07.003.14.d.ii j for review of 
a minor development application.   

C. As a pre-application procedural requirement, an applicant’s failure to take the concerns 
and recommendations of the neighborhood into consideration does not render the decision 
unconstitutional, and FHNA does not cite a constitutional standard – either in the nature of due 
process nor a substantive constitutional right. Rather, even if the purpose statement is part of 
the procedural elements of a neighborhood meeting, which need not be decided here, FHNA 
has not identified how its substantive rights have been substantially prejudiced by the asserted 
error in procedure by the City. 

c. “Unconstitutionality of the decision / The City of Lake Oswego city code under Expedited 
Land Division application and review process is flawed and diminishes the rights of its 
citizens.” 

1. It is not enough for the City of Lake Oswego just to act in accordance with whatever written city 
code or law that has been created by the City of Lake Oswego. The citizens of Lake Oswego are 
entitled to the City observing and offering fair procedures, whether such procedures have been 
provided for in the city code or law, based on which it is acting. Action denying the process that is 
“due” is unconstitutional. 

City Response 
 
A.  See City Response to Appeal Statement Item (B)a.1.5, above (page 4). 
 
B.  The eligibility of this application to be considered for review and decision under the 
statutory Expedited Land Division provisions is addressed in the Staff Report, page 11-12.   
 

(C) That the application is not eligible for review under ORS 197.360 (“Expedited land division” 
defined) to 197.380 (Application fees for expedited land division) and should be reviewed as 
a land use decision or limited land use decision; or 

 
 No appeal allegation 
 
(D)  That the parties’ substantive rights have been substantially prejudiced by an error in 

procedure by the local government. 
 

4 (sic). Included in the City’s decision was inaccurate information provided by the developer’s 
representative which the city relied on in approving the application 

1.    The minutes provided by the developer are inaccurate and did not correctly portray the concerns 
of those in attendance. The minutes provided to the city failed to document the developer’s 
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statement in the meeting that they (Renaissance Homes) “they did not and would not consider 
two lots, and that they do not need the neighborhood support since the lot in question is already 
zoned at 7.5 which supports 3 lots.”. It also did not document the overwhelming concern 
expressed by homeowners nor did the minutes capture significant verbal comments made by 
concerned neighbors at the meeting. 50.07.003 1(f)vii.  With respect to concerns raised by 
neighbors in the comment letters, the city’s written response stated that the city does not review 
the minutes to determine their adequacy, and also stated that concerns raised by neighbors 
regarding lot size do not need to be considered by the applicant.  Such statement runs in direct 
conflict with the city’s stated intent of the neighborhood meeting.   

City Response: 

A. The neighborhood contact minutes (Exhibit F-7) did reflect neighbors’ desire for just two 
lots, not three. The applicant states that the minutes were sent to the neighborhood chair as 
required and there was no response. Staff does not determine the accuracy of the minutes; 
rather the neighborhood association is permitted to independently file a statement of 
neighborhood concerns. LOC 50.07.003.1.f.viii. It appears that FHNA had an opportunity to 
review the minutes but did not submit a statement of concerns to the applicant. See Staff 
Report, page 7-8 

B. A neighborhood association may submit comments about the meeting minutes at any 
time before the record is closed (close of the comment period), and the neighborhood 
association has done so. LOC 50.07.003.1.f.vii(4)a. 

C. FHNA has not identified how its substantive rights have been substantially prejudiced by 
the asserted error in procedure by the City. 

2. The City expects an applicant to take the reasonable concerns and recommendations of the 
neighborhood into consideration when preparing an application. The City expects the 
neighborhood association to work with the applicant to provide such input. 50.07.003 1(f)i.  This 
highlights yet another flaw in the city’s application and approval process. 

City Response 
  
 See City Response to Appeal Statement Item (B)b.2, above (pages 5-6). 

3. The sign in sheet provided is misleading since 3 of the names on the list were not in attendance 
that day but had shown up for the previous cancelled meeting where Renaissance did not show. 

City Response             
 
A.  The fact that the first scheduled meeting was cancelled was raised in Exhibit G-204 but 
the comment did not assert that the cancellation of the first neighborhood contact meeting was 
a violation of either procedural rights or substantive criteria.   
 
B.   The applicant stated to staff by phone after the comment period expired that a resident 
that was at the second meeting asked them to add the names of three people to the sign-in 
sheet that were at the first (cancelled) meeting because those three persons could not make the 
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second meeting. Staff surmises that the applicant did add the three names to the sign-in sheet 
and this is the origin of the three additional names. 
 

5. City’s process was not adhered to regarding the application decision  
1. Renaissance provide sufficient notice to surrounding properties…. 

City Response: 

See Staff Report, pages 6- 10 

2. The meeting was held outside the required boundary as required by the City Code.  We believe 
this is effectively a tactic to diminish neighborhood attendance. The city has errored in their 
response to a neighbor’s comment letter, which stated the FHNA co-chair approved the location.   
Based on the documents presented, the co-chair was only asked to approve from the listed 
meeting dates, and only approved the meeting date and did not approve the location.  50.07.003 
1(f)iv. 

 City Response: 

 See Staff Report, page 7 

3. A similar tactic to diminish neighbor participation is evident in Renaissance not showing up for 
the first scheduled meeting though many neighbors did.  This required that the original meeting 
to be rescheduled to another date, effectively denying certain neighbors from being heard at 
such scheduled meeting.  This appears to be another demonstration of bad faith in the City’s 
application process.  

2.  City’s process was not adhered to regarding the application decision  

A. The fact that the first scheduled meeting was cancelled was raised in Exhibit G-204 but the 
comment did not assert that the cancellation of the first neighborhood contact meeting was a 
violation of either procedural rights or substantive criteria. 

B. The code does not prohibit additional neighborhood contact meetings provided the 
prescribed notice of the meeting was given. LOC 50.07.003.3.f generally, and subsection f.ii 
specifically. 

4. The notice of appeal in the application provides for a 10-day comment letter period, however, 
based on the date of the city letter, the letter was not received by residents until day 4.  This 
diminishes appropriate time to research and provide comment letters regarding the application.  

A. It is not clear in this allegation what notice is being discussed. From the context, City 
believes it is the Notice of Application, which provided a 14 day period to comment per ORS 
197.365(3, 4). 

B. See Staff Report, page 9. 

Please contact staff if you need additional information from the City. 


