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TO: Kent Studebaker, Mayor 
 Members of the City Council 
 
FROM: Debra Andreades, Senior Planner 
 Scot Siegel, Planning and Building Services Director 
 
SUBJECT: Public Hearing: Amendments to Standards for Secondary Dwelling Units (LU 18-0003) 
 
DATE: May 25, 2018  DATE OF MEETING: June 5, 2018 
 
 
INTRODUCTION 
 
On May 15, 2018, the City Council held a study session on proposed amendments to the 
Secondary Dwelling Unit (SDU) standards in Chapter 50 of the Community Development Code 
(CDC). This is one part of the Council’s strategy to provide more opportunities for economical 
workforce housing in the City. The Council also discussed amendments to Chapter 39 to 
potentially allow deferral or a waiver of System Development Charges (SDCs) for SDUs. 
 
PROPOSED AMENDMENTS TO ACCESSORY (SECONDARY) DWELLING UNIT STANDARDS  

The proposed amendments are included in Attachment 2, and the Planning Commission’s 
Findings, Conclusion and Order for LU 18-0003 (Ordinance 2784) are provided in Exhibit B-1. 

SDUs vs ADUs:  At the Council Study Session, there was no objection from the Council regarding 
the Planning Commission’s recommendation to rename SDUs as “Accessory Dwelling Units” 
(ADUs), consistent with the nomenclature used by other local jurisdictions and the State. 

Pre-Application Conference:  Currently, a pre-application conference is required prior to 
applying for the Minor Development Review for an ADU. If a ministerial review process is 
approved for ADUs, the Commission recommended retaining the pre-application conference 
requirement for additions or new attached structures, including a unit over an existing garage, 
to provide for notice to abutting neighborhood associations. At the Council Study Session, there 
was no discussion regarding this aspect of the amendments. 
 
Following are the policy issues raised by the Council during discussion of other parts of the 
proposed amendments in Attachment 2: 
 

https://www.ci.oswego.or.us/planning/lu-18-0003-community-developments-code-amendments-secondary-dwelling-units
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Ministerial Review: The focus of the amendments is to streamline the process for development 
of ADUs primarily by changing the Minor Development Review process to a Ministerial Review 
process, which would occur in conjunction with building permit review. This would be 
accomplished by replacing the one discretionary standard in LOC 50.03.004.vi(1)(vi), with clear 
and objective standards for maintaining “privacy” between neighbors. Clear and objective 
standards for “privacy”, rather than ensuring privacy by imposing conditions of approval, will 
result in greater certainty in permitting and reduce the processing time for ADUs. A variance 
process has been added for circumstances where the clear and objective standards cannot be 
met. 
 
At the study session, there was discussion as to whether the clear and objective “privacy” 
standards applicable to detached ADUs and additions (regulating location/orientation of doors 
and windows, and requiring a screening fence) would be subject to a Minor Variance. 
Councilors asked whether a living fence or espalier type fence would be allowed, and whether 
other standards applicable to ADUs, such as setbacks, would be subject to a Minor Variance. 
 
Staff response: Currently, the code does not allow a variance to setbacks for an addition or 
detached structure for an ADU because the unit must be in conformance with the site 
development requirements of the underlying zone. (An internal conversion in a lawful non-
conforming structure is allowed). The proposed amendments allow a variance to be requested 
to the standards for ADUs, proposed as LOC 50.08.002.2.g, the “privacy” standards, which 
include a variance for a different kind of “sight-obscuring” fence. 1 The Planning Commission did 
not recommend that a variance be allowed to setbacks. If the proposed language is unclear (if it 
appears to allow a variance to any of the standards for ADUs, including setbacks), the Council 
could direct that the proposal be amended for clarity. If on the other hand the Council would like 
for the code to allow variances to the zone standards applicable to ADUs, it could include that 
modification in a motion to approve LU 18-0003. 
 
Exempt unusable, leftover space from the ADU size limit for internal conversion of an existing 
single family dwelling: The proposed amendments exempt from the gross floor area of an ADU 
up to 200 sq. ft. of space comprised of circulation areas (halls, stairways), chimneys, and 
mechanical systems, for internal conversions only. Providing the exception serves as an 

                                                      
1 The criteria for Minor Variance approval are: 
i.      The granting of the variance will not be detrimental to the public health or safety;  
ii.     The granting of the variance will not be materially injurious to properties or improvements within 300 ft.  
         of the property; 
iii.    The granting of the variance will have little or no negative impact on the streetscape (e.g., pedestrian  
         environment or other aspects of the public realm that contribute to the neighborhood character); and 
iv.    The proposed development will not adversely affect existing physical and natural systems such as  
         traffic, drainage, Oswego Lake, hillsides, designated Sensitive Lands, historic resources, or parks, and  
         the potential for abutting properties to use solar energy devices any more than would occur if the  
         development were located as specified by the requirements of the zone. 
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incentive for internal conversions, which do not impact neighbors as much as additions and 
new accessory structures. Council comments included: 
 

• The size of an ADU at 800 sq. ft., is appropriate. An extra 200 sq. ft. for internal 
conversions is acceptable provided it does not lead to creating a duplex. 

• The door to the secondary unit should not be on the front of the house. With two front 
doors on the front of the house, it’s more like a duplex. 
 

Staff response:  The definition of duplex in the CDC is: A single detached building on its own 
lot designed to contain two dwelling units. The difference between a duplex and an ADU is 
that duplex dwellings are not limited to 800 square feet. The clear and objective standards 
can be amended to prohibit placement of the entry door to the ADU on the front façade of 
the house. If Council wants to make that change it should include the modification in any 
motion to approve LU 18-0003. 

Add flexibility in the location of off-street parking. One off-street parking space is currently 
required for an ADU and the parking may not be located in a yard setback per LOC 
50.06.002.2.a.iii. This can discourage the creation of ADUs, particularly where the owner wants 
to convert a garage to an ADU, or where the primary dwelling contains only a one-car garage, 
because some single family lots do not have space for additional on-site parking outside an 
existing garage or driveway that is not in the front setback. The proposed amendment adds 
flexibility for internal conversions for counting a parking space on an existing paved driveway 
within the front setback, provided it does not encroach into the public right-of-way. Council 
comments included: 
 

• Parking space in the front setback is not a problem. Perhaps the driveway space in the 
front setback should also be allowed for ADUs in detached structures and additions 

• In the context of this discussion, one councilor asked if the driveway could be gravel, 
while another councilor asked staff to reference the City’s driveway standard. 
 
Staff Response: In LOC 50.06.003.2, On Site Circulation, Driveways and Fire Access, on lots with 
less than 75 ft. of continuous frontage on a single public street, only one driveway is permitted 
along that frontage. The maximum width of a driveway approach for single family residential 
lots is 24 feet for a side-loading garage and for those with garage doors facing the street, 12 ft. 
per garage or carport stall, or surface parking space, but not to exceed 30 ft.  In LOC 50.06.003, 
Parking, when the requirement for a paved driveway is waived, a paved approach shall be 
constructed to prevent the tracking of loose gravel onto the public street. However, the 
amendment as recommended by the Planning Commission does not grant this waiver; it merely 
allows an applicant for an ADU to count parking on an existing paved driveway within the front 
setback. 
 

Streamline the owner-occupancy requirement. The Commission considered removing the ADU 
owner-occupancy requirement but found that the current requirement that one of the 
dwellings on the lot (ADU or primary dwelling) be occupied by the property owner, promotes 
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property upkeep and maintenance, and neighborhood stability. As an alternative to removing 
the requirement, and recognizing that property owners may take vacations or divide their time 
between their principal residence and a second home, the Commission has recommended that 
the “owner-occupancy” standard be modified to require only that the owner make the property 
his or her “principal residence.”  Council comments included: 
 

• Why not remove “principal residence” requirement? Both “owner-occupied” and 
“principal residence” are hard to enforce and it is not always true that that renters do 
not maintain properties. Perhaps neither should be required. 

• The responsibility for maintenance between the owner and the renter would be 
addressed in the rental contract; not in the development code. 

• Is a Notice of Development Restriction still required to ensure “principal residence”? 
 

Staff Response: Although the requirement to record a Notice of Development Restriction is 
not in the development code, should the ministerial process be approved, the Notice of 
Development Restriction would be required to be recorded prior to issuance of the building 
permit to ensure the property is the owner’s “principal residence”. In addition, enforceability 
is improved with “principal residence” rather than “owner-occupied”. If Council prefers not 
having the owner-occupancy or principal residence requirement, it should include that 
modification in any motion to approve the LU 18-0003. 
 

Other Alternatives Considered 

The additional issue regarding the requirement for a wall between the ADU and the primary 
structure in an existing home was discussed. The reference to a wall separating an ADU from 
other portions of a dwelling is found in the definition of ADU. The Building Code prescribes the 
type of wall required for fire and life safety reasons and the requirement for a one-hour fire 
barrier. The Building Code also specifies that dwellings must be “provided with not less than 
one required egress door”. The egress door shall be readily openable from inside the dwelling 
without the use of a key or special knowledge or effort. The required egress door shall open 
directly into a public way or to a yard or court that opens to a public way”. 
 
The Commission did not recommend removing the “wall” requirement. Council comments 
included: 
 

• It is not clear that a wall or permanent barrier is necessary in an internal conversion. A 
fire-rated door that locks on both sides, similar to two adjoining hotel rooms, can create 
the required separation. 

• Is it common for other jurisdictions to require a separating wall between primary 
dwelling and ADU? 

 
Staff Response: Staff contacted Elizabeth Decker with JET Planning, the consultant who has been 
assisting Metro with its survey of local jurisdictions’ ADU regulations this year. She said she 
could recall no other jurisdiction in the Metro area that includes the requirement of a wall for 
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separation between a primary and accessory dwelling in its development code. Though this does 
not appear to be a common feature of other development codes, it likely was placed in our code 
to prevent conflicts between the CDC and Building Code. It is also to be expected that a 
separation between the two units is assumed. 
 
With regard to adjoining hotel rooms, while this scenario might seem similar to what we are 
considering (lockable fire door) it is different from a code perspective. Lodging facilities are 
regulated by the Health Authority (Tourist Facilities, OAR 333, Div 029) and inspected by the 
county. Lodging facilities are also subject to different building and fire codes; for example, each 
unit must have fire exit wayfinding signage, which would not be required for an ADU.  
 
Staff does not recommend specifying a fire-rated door as an alternative to a fire wall in the 
development code. Alternatively, the CDC could be amended to remove the “wall” requirement 
from the definition of an ADU, and replace it with a general standard requiring compliance with 
the applicable building code standards. This avoids creating code conflicts and allows the 
building official to consider alternate methods of construction, as authorized under the building 
code. If Council prefers this or another amendment to the definition of ADU, it should include the 
modification in any motion to approve the LU 18-0003. 
 
AMENDMENTS TO SYSTEM DEVELOPMENT CHARGE DEFERRAL 

Although not currently before the City Council, the Council discussed potentially allowing a 
deferral or a waiver of System Development Charges (SDCs) for ADUs. Because modification of 
SDCs requires a code change but is not a land use decision, a code amendment for SDCs 
applicable to ADUs would be brought forward in a separate ordinance, in compliance with 
Oregon Revised Statutes 223.297 – 314 System Development Charges. The following summary 
of the Council’s discussion from its May 15, 2018 study session is provided for background only. 
 

SDC Deferral -- Current language – LOC 39.06.105 (5) 

5.    The following percentages of all portions of the systems development charge for non-profit 
or state or federal assisted low to moderate cost housing for elderly and disabled persons may 
be deferred by the City Manager. Such deferral may be made upon a showing, to the 
satisfaction of the City Manager, that the deferral is necessary to make the project economically 
feasible within the maximum rental rate established by the funding agency, or for projects with 
interest rate subsidies only, to bring the monthly rental rates within 10% of the prevailing rates 
for similar housing in the Portland Standard Metropolitan Statistical Area. 

The following points were raised by individual councilors during discussion of SDCs: 
 

• Waiver of SDCs for affordable ADUs is a good strategy; however, if a waiver is granted, 
the ADU should not be used as a short-term rental. 

• Consider deferral of SDCs for 10 years, as long as the unit remains affordable, after 
which the SDC would be waived. 
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• Tracking the economical units is difficult over 10 years. Better to eliminate SDCs for 
these units or not. 

• The 10- year deferral could be a deed restriction so that county administration is easier 
• If a vertical housing strategy were to be instituted, the county could administer the 

program more efficiently. 
 
ALTERNATIVES & FISCAL IMPACT 
 
The proposed amendments to ADU standards should have a neutral or positive fiscal impact, as 
residents would face fewer regulatory obstacles to producing ADUs. Financial incentives for 
economical units, which would be considered in separate proceedings, could impact the city’s 
ability to fund capital projects if SDC funding is diminished. 
 
RECOMMENDATION 
 
Options include: 
 

1. Approve the proposed amendments to the SDU standards, as recommended by the 
Planning Commission. 

2. Approve the proposed amendments to the SDU standards with modifications. 
 
EXHIBITS 
 
A. Draft Ordinances 

A-1.1 Draft Ordinance 2784, dated 05/24/18 (supersedes Exhibit A-1) 

Attachment 1: Reserved for City Council Findings (not included) 
Attachment 2: Proposed Amendment to the Community Development Code, draft 

04/20/18 (supersedes version dated 02/26/18) 
 

B. Findings, Conclusion and Order 

 B-1 Planning Commission Findings, Conclusion and Order 
(Please refer to Attachment 2 (04/20/18) of Draft Ordinance 2784 (Exhibit A-1.1) for proposed code 
amendments) 

 
C. Minutes 

C-1 Planning Commission Public Hearing, 04/09/18 
 
D. Staff Reports 

D-1 Staff Report, 03/02/18 
 
E. Graphics/Plans (no current exhibits) 
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F. Written Materials (no current exhibits) 
 
G. Letters and E-Mails  

G-1 E-Mail from Andrew Kibler, dated 03/17/18 
G-2 Letter from Jerry Nierengarten, Lake Grove Neighborhood Chair, 04/03/18 
G-3 Letter from Dianne Cassidy, 04/09/18 
G-4 Letter from Housing Land Advocates, 04/09/18 
G-5 Statement submitted by David Beckett for Blue Heron Neighbhorhood Association, 

04/09/18 
 
Staff reports and public meeting materials that were prepared for these code amendments can be 
found by visiting the project webpage.  Use the link below to visit the City’s “Project” page.  In the 
“Search” box enter LU 18-0003 then press “Submit”: 

http://www.ci.oswego.or.us/projects 
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