
  
 

  

 
 

CITY OF LAKE OSWEGO 
Development Review Commission Minutes 

December 15, 2014 

 

Vice-Chair Brent Ahrend called the meeting to order at 7:00 p.m. in the Council Chambers of City 
Hall, 380 A Avenue. 

Members present:   Chair Brent Ahrend, Kelly Melendez, David Poulson, Paden Prichard, David 
Rabbino, Kirk Smith and Jeff Shearer 

Staff present:    Hamid Pishvaie, Assistant Planning Director; Jessica Numanoglu, Senior 
Planner; Evan Boone, Assistant City Attorney; and Janice Reynolds, 
Administrative Support 

ELECTION OF OFFICERS 
Mr. Poulson nominated Brent Ahrend to serve as Chair. Ms. Melendez seconded and Chair 
Ahrend was elected 7:0.   

Mr. Prichard nominated David Poulson to serve as Vice-Chair. Ms. Melendez seconded and Vice-
Chair Poulson was elected 7:0.   

MINUTES 
Ms. Melendez moved to approve the Minutes of October 20, 2014 as revised by Mr. Prichard. Mr. 
Ahrend seconded and the motion passed 5:0:2. Mr. Smith and Mr. Rabbino abstained.   

FINDINGS 
LU 14-0046: A request by Silver Oak Custom Homes for approval of the following: 

• Delineation of a Resource Protection District; 
• An 8-lot subdivision; and 
• Removal of 13 trees 

Location of Property: 850 Cedar Street (Tax Lots 5200, 5201, 5300, 5400, and 5401 of Tax Map 2 
1E 10DC).  

Staff recommended clarifying Condition A(4)(g) as follows: ‘A public water easement over the 
existing public water line on the site.’  

Mr. Poulson moved to approve LU 14-0046-1862 Findings, Conclusions & Order as revised. Mr. 
Prichard seconded and the motion passed 3:0:4. Ms. Melendez, Mr. Shearer, Mr. Smith and Mr. 
Rabbino abstained.   

PUBLIC HEARINGS 
LU 14-0061: The City of Lake Oswego is requesting approval of the following in order to construct 
a support bridge for a 42” waterline over Oswego Creek: 

•  Resource Preservation (RP) and Resource Conservation (RC) District delineations; 
•  Construction of utilities in the RP and RC Districts; 
•  Conditional Use and Development Review Permits; 
•  Hardship variances on Tax Lot 5000 in order to reduce the front yard setback from 17.3 feet to 

two feet and reduce the northeast side yard setback from 17.3 feet to zero; 
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•  Hardship variances on Tax Lot 400 to reduce the 5-foot side yard setback on the southwest 

side and the 10-foot side yard setback on the northeast side to zero and to reduce the 5-foot 
side yard setback to two feet on the east side; 

•  Hardship variances on Tax Lot 300 to reduce the 17.3 -foot front and south side yard setbacks 
to zero; 

•  Hardship variance to the side yard setback plane standard on Tax Lot 5000; and 
•  The removal of 21 trees. 
 
Location of Property: 667 and 719 McVey Avenue (Tax Lots 300 and 400 of Tax Map 2 1E 10DA 
and Tax Lot 5000 of Tax Map 21E10DB).   

Mr. Ahrend opened the hearing.  Mr. Boone outlined the applicable criteria and procedure. The 
Commissioners each declared his/her business/employment. Other declarations were that Mr. 
Rabbino worked for a law firm that represented the City in another matter; and Ms. Melendez and 
Mr. Prichard each declared a site visit.   

Staff Report 
Ms. Numanoglu had discussed the December 4, 2014 Staff Report. She advised that this 
application was about a segment of the Lake Oswego-Tigard Water Partnership project finished 
water pipeline. Conditional use approval was required because it was an above-ground segment; 
was not located in a public right-of-way; and was a major public facility. She discussed the vicinity 
map and aerial photograph highlighting that the site included portions of three tax lots and was 
generally covered with trees. All three contained RC District tree groves. The City owned Tax Lot 
400 (zoned PNA), an undeveloped natural area which featured the Oswego Creek stream corridor. 
The other two lots were residential lots. Tax Lot 300 (zoned R-0) contained the Bayrock 
Apartments. Tax Lot 5000 (zoned R-7.5) was vacant. She pointed to color-highlighted areas on the 
Site Plan which indicated temporary construction easements and permanent easements. She 
advised the DRC should be concerned about the permanent easements areas. She discussed 
conditional use criteria and zoning requirements.   

Staff described and discussed the hardship variances the applicant requested on each tax lot and 
advised the application met the related criteria. Staff recognized that a pipeline by necessity would 
need to cross several properties and could not meet setback/setback plane standards. The 
variances would prevent unnecessary hardship due to physical circumstances of the site, which 
was almost entirely covered by RP and RC Districts. Complying with the front setback would push 
the structure further into the resource areas and result in even greater impact to the resources. The 
proposed alternative had the least impact on the resource districts and the surrounding 
neighborhood.     

In regard to Sensitive Lands, staff found the applicant had delineated the resources using the 
applicable delineation criteria. The Code allowed utilities to cross RP and RC Districts if it was an 
unavoidable crossing, the functions and values of the resource would be maintained, and they 
avoided or minimized and mitigated impacts. Staff found the application complied with that criteria 
because there was no practicable alternative.      

The applicant was required to mitigate all disturbed areas in the resource districts at 1:1 ratio. They 
proposed to mitigate for the total impact area of .17 acres by mitigating .2 acres. They could not 
mitigate on site due to the soil type, so they proposed to mitigate off site in the nearby Hallinan 
Woods.    

Ms. Numanoglu discussed how the application complied with Flood Management Area standards 
and referred to Zone A on the Flood Insurance Rate Map (Exhibit E-10). She explained that two 
staff-recommended conditions [A(7) and A(8)] were no longer necessary because the applicant 
had just provided Exhibit F-7 which adequately identified the source of the applicant’s base flood 
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elevation of BFE 84 feet and floodway data, which was a recent analysis and modeling of Oswego 
Creek associated with a Lake Corporation project to reconstruct the spillway.   

Staff referred to the Tree Preservation and Removal Plan (Exhibit E-9). She clarified the applicant 
proposed to remove 21 trees for construction purposes but they would also remove 11 black locust 
trees in a separate process for invasive trees. She discussed how the proposal to remove the 21 
trees met the applicable code criteria for removal.    

Ms. Numanoglu referred to a view of McVey Bridge (Exhibit F-1), noting the existing trees would be 
removed which would affect the existing lush, vegetated view. However, since the applicant had 
exhausted all possible alternatives the Code would allow the removal. Staff found there were no 
possible reasonable alternatives to removal. The applicant was required to mitigate 1:1 and plant 
21 trees. Staff did not support the proposal to replant with vine maples, which were categorized as 
shrubs, so they recommended a condition requiring them to plant trees and not shrub varieties.  

Staff recommended approval of the application subject to the conditions listed in the staff report, 
but deleting Conditions A(7) and A(8).   

Questions of Staff 
When asked if the applicant had considered the alternative to put the pipeline under the bridge Ms. 
Numanoglu reported that they had not presented such an alternative. She clarified that the 
applicant was currently negotiating the temporary and permanent easements with the owner of Tax 
Lot 5000. A condition of approval required them to obtain the necessary easements. She clarified 
that the pipeline was about two feet lower than the McVey Bridge deck. She clarified that the 
temporary easement on Tax Lot 5000 was to be abandoned after construction and would not affect 
the future use of that lot as a buildable lot.   

Staff was asked why there was no replacement of the existing black locust trees after they were 
removed. They screened the view from the bridge and were within a temporary easement. Ms. 
Numanoglu confirmed the Commission could create a related condition requiring replacement. It 
might need to be contingent on the owner of Tax Lot 000 agreeing to it as part of the easement 
agreement. Mr. Boone advised if this question related to conditional use standards it could be 
related to whether or not the use of the property was going to be functionally compatible with the 
neighborhood, as aesthetics was considered an element of the functionality of a use.   

In regard to whether the reduced setback would accommodate potential future widening of the 
bridge Ms. Numanoglu advised the Special Street Setback had been established with future street 
improvements in mind; and, the pipeline would actually be 10 to 12 feet away from the right-of-way 
line. In regard to whether they had analyzed if and how much the structure would obstruct the 
floodway Ms. Numanoglu read aloud portions of the report by the Engineering staff, who concluded 
that the proposed structure met the floodway standard. The base flood elevation was established 
at 84 feet based on a 2012 Lake Corporation study and the structure would increase it by 0.4 feet. 
In Zone A the applicant had to demonstrate that the cumulative effect of the development when 
combined with other existing and anticipated development would not increase the water surface 
elevation of the base flood by more than one foot at any point.     

Mr. Ahrend indicated he hoped the City had thought about whether the applicant had looked 
deeply enough into alternatives to ensure the proposed location of the pipeline would not create a 
problem in the future when the City replaced the bridge and might not have room to put up a 
temporary bridge while the new one was being constructed. In that case traffic might have to be 
diverted through the neighborhood. Mr. Boone advised the Commissioners if they wanted the 
applicant to address a forecast of what might happen decades in the future they should think about 
what evidence was in the record to substantiate that kind of forecast. When asked if the City could 
require the applicant to put the water line in a new bridge, Ms. Numanoglu clarified the 
recommended conditions did not include a condition requiring them to do that. She also clarified 
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that the setbacks only applied to the segment of pipe that was above ground. She pointed out on 
the Site Plan where it was underground and where it was above ground.   

Applicant 
Joel Komarek, Project Director of the Lake Oswego-Tigard Water Partnership, City of Lake 
Oswego, P.O. Box 369, Lake Oswego, Oregon (97034); Brad Moore, Kennedy-Jenks Consultants, 
200 SW Market St., Ste. 500, Portland, Oregon (97201); Eric Eisemann, E2 Land Use Planning 
Services, LLC, Lucky Lager Building, Ste. 201, 215 W. 4th Street, Vancouver, Washington (97660); 
and Ethan Rosenthal, David Evans & Associates, 2100 SW River Parkway, Portland, Oregon 
(97201) testified for the applicant.   

Mr. Moore related the applicant had looked at the alternatives of hanging the new pipeline on the 
McVey Bridge or building it inside of the bridge. Those alternatives would have required significant 
structural upgrading of the bridge. Because there were already many structures on the north (lake) 
side of the bridge the applicant had focused on the south side. He referred to the photograph of the 
view coming down McVey towards the bridge, noting the top of the new pipe would be 
approximately six feet below the top of the guard rail and about two feet below the bridge deck. He 
noted a Douglas fir tree to be removed. He discussed ‘Plan and Elevation’ graphics (Exhibit E-7) 
and highlighted that the pipeline was 20 feet from the bridge. He said they wanted to minimize how 
much further they pushed it south. It was substantially within the “shadow” of the bridge from a 
hydrologic perspective. Mr. Moore referred to the Tree Preservation & Removal Plan (Exhibit E-9), 
relating that the applicant proposed the minimum necessary tree removal of 21 trees and would 
remove 11 more that were invasive trees.     

Mr. Rosenthal discussed environmental factors and mitigation. He pointed out RP and RC Districts 
and proposed permanent and temporary construction easement areas. The easements totaled .17 
acres. The applicant would mitigate the impacts off site because the shallow depth of bedrock in 
the stream channel of Oswego Creek made it difficult to get new trees established. The Parks and 
Recreation Department and the applicant had determined that the area for off-site mitigation would 
be Hallinan Woods. He showed the Mitigation Plan, highlighting that the work would happen in an 
area of about .2 acres where they would plant native trees, shrubs and ground cover.   

Mr. Eisemann indicated that the applicant agreed with staff’s conclusions and recommended 
conditions. He discussed the neighborhood meeting on September 3. The neighbors had indicated 
they wanted the applicant to bring the pipeline as close as possible to McVey Bridge to minimize 
visual impacts. They suggested the site was not the appropriate place for the mitigation because 
the soils were not appropriate and a better location was Hallinan Woods. He explained the 
variances were related to the neighborhood request to make the project more visually compatible. 
They agreed with the staff analysis and findings regarding hardship variance standards.   

Mr. Komarek closed by saying that the project was essential to both Lake Oswego and Tigard.  
They believed the proposed alternative presented the least environmental and neighborhood 
impact. The proposal as conditioned would meet all of the applicable criteria, and the applicant was 
comfortable with those conditions.   

Questions of applicant 
Mr. Komarek clarified that the applicant was in negotiations with but had not yet obtained 
easements from each of the affected property owners. He clarified that Tax Lot 5000 had double 
frontages (two front yards). Mr. Moore clarified the pipeline was self-supporting. In regard to 
security screens he clarified that their drawings showed radial fences, which were standard details 
that had been used in other projects but were not specifically proposed for this project. The 
applicant believed they would not function as security devices in this situation. They were designed 
to prevent someone from walking along the pipe, but theoretically that could still happen by virtue 
of the pier support system. Mr. Komarek was asked and clarified that they did not propose pier 
supports similar to those along the Springwater Corridor as they were unnecessary and would 
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have additional visual impact. Mr. Prichard asked what would keep someone from trying to traverse 
the pipe. Mr. Komarek said they were not planning anything at this point. Mr. Prichard asked if they 
had considered putting a pedestrian path on top of the pipe. Mr. Komarek related they had looked 
at that and found a number of issues associated with it which included issues with the private 
property owners.     

Mr. Prichard indicated he agreed that planting trees in the stream bed was not appropriate. He 
suggested planting them on Tax Lot 5000 where trees were being removed that would block the 
view of the pipeline from Maple Street and that property. The new trees would provide visual 
mitigation. He asked if the applicant could save a very large Douglas fir tree at the north end of the 
pipeline that would be useful for maintaining slope stability. Staff identified it as Tree #300003. Mr. 
Komarek indicated he did not see how they could save the tree because it would require changes 
in the support structure and because of the steep bank. In regard to whether they would be using 
equipment on the slope and bank he said they would likely use the access easement they were 
getting on Tax Lot 300. As for mitigating on that property Mr. Komarek related that in discussing 
removal of the invasive locust trees with the property owner she indicated she did not have a 
problem with that. She would like to see a few trees planted on her property upslope that would 
provide some screening and buffering during the summer months. The property owners the 
applicant was acquiring easements from had indicated that those locust trees lost their leaves in 
winter, which provided them with a view of the lake. They wanted to preserve that view, so they did 
not want conifers planted there. One of them had talked with them about planting some additional 
trees - not as mitigation, but because she wanted them as part of the negotiations.     

Mr. Poulson and Mr. Moore discussed the basis for the base flood elevation; if there was potential 
for obstructing a floodway; various published elevations in the vicinity; and what were technically 
and financially feasible approaches to drilling and configuring the pipeline. The applicant had 
estimated the pipeline elevation was at 84-foot datum.  Since there were no published FEMA flood 
elevations or floodway data the applicant had used data the Lake Corporation had provided to 
FEMA in connection with the dam. They estimated a .4-foot rise in flood elevation.   

Mr. Moore clarified that the applicant had not looked at potential future widening of the bridge. 
However, they had decided not to place the pipe right under the bridge, inside the bridge, or hang it 
on the bridge in case the bridge ever needed to be expanded. He identified where the staging area 
would be on the Site Plan. Construction access would be off of Maple Street. He confirmed they 
would have a monitoring program to ensure survival of the mitigation at Hallinan Woods.   

Mr. Smith asked if the proposed areas of easements were going to change in the course of 
negotiations. Mr. Komarek said no, indicating the legal descriptions were attached to formal 
appraisals in the offers they made to the property owners. Staff clarified that the staff-
recommended approval was conditioned on the applicant obtaining those easements. They would 
have to apply for a modification if they wanted to change them [see Condition A(1)].     

Public Testimony 
Carolyne Jones, 2818 Poplar Way, asked for clarification about the cost of the project. She related 
a City engineer had told her neighborhood association that it would be $357 million. She asked 
how close the pipeline would be to the Bayrock Apartments; the length of pipeline between where it 
came out of the ground to where it met State Street; how deep the line in McVey would be; and if 
there was enough pressure in the pipeline to take water uphill. In regard to mitigation she wanted 
to know how wide the buffers were. She noted that Sensitive Lands owners had to mitigate in ways 
that would provide so-called “filtering” of the water. She said she had objected to the original plan 
to target Glenmorrie for the mitigation site because it would “fix something that was not broken and 
do little to improve the water quality in Lake Oswego.” She held that Oswego Creek was the best 
site of any in the City to improve by filtering. Even though there was a lot of rock there the site 
could be mitigated with filtering plants - even ivy. The quality of the water in the stream was 
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significantly better than the quality of the lake so an extra effort was needed to look at the site for 
potentially filtering the water in the lake.   

Rebuttal 
Mr. Komarek indicated he did not know where the number in excess of $300 million came from. He 
and his staff knew the cost of the project was nowhere near that magnitude. He described how 
close the pipeline would come to the apartments, which was to a little monument sign. There it was 
buried about three feet. As it continued it varied in depth. The program was trying to maintain an 
average of about five to 6-foot depth so that most of the smaller utilities were over the top instead 
of underneath. He said he was not sure how wide the resource buffers were but the applicant had 
met the criteria for mapping the resources. He confirmed the original mitigation site was Glenmorrie 
until the applicant heard a Hallinan Neighborhood Association representative advise that Hallinan 
Woods might present a better opportunity for mitigation and that the Parks and Recreation 
Department felt they might get more bang for their buck mitigating in Hallinan Woods. He was not 
sure he could address the comment about filtering plant material. He was not sure ivy would be 
allowed or that people would want it there. He said there would be more than adequate pressure to 
move water through the pipeline even though there were grade changes.   

Questions of applicant 
Mr. Komarek and Ms. Numanoglu clarified that the project would not create enough stormwater to 
have to manage. The pipe did not add impervious area because the rain would roll off it.   

Deliberations 
No one asked that the hearing be held open for additional written evidence or testimony. The 
applicant waived their right to additional time in which to submit a final written argument. Chair 
Ahrend closed the public hearing and opened deliberations.   

Ms. Melendez proposed a condition requiring that five or so of the 21 mitigation trees proposed to 
be planted in Hallinan Woods be planted on site in the temporary construction easement area on 
Tax Lot 5000 instead. It was where the existing black locust trees would be removed. She noted 
they would be deciduous trees planted in the area of greatest impact – an area that would be 
scraped. She suggested the neighborhood might not realize that what they were going to end up 
with might be a great view of the side of the bridge and the pipeline. The onus was on the 
Commission to address that.   

The Commissioners discussed that the applicant had indicated they were talking about planting 
trees there during negotiations with the property owner. They could get the 21 mitigation trees plus 
the benefit of those additional trees. Ms. Melendez noted that depended upon what was negotiated 
and there was no guarantee. She pointed out the area she was referring to on the Tree Removal 
Map. She held that the pending tree removal would have a large impact on the aesthetics of the 
neighborhood, particularly the uphill neighbors on Maple Street. She anticipated some other tree 
species could be identified and planted there (but not too close to the pipeline) that would survive 
there. She noted it was not that steep of a slope.  

Staff advised that there was no requirement to mitigate for removal of invasive trees. Mr. Boone 
advised that this did not have to relate to tree removal. The Commission could find that the 
condition was necessary to meet conditional use criteria: It was necessary to visually buffer the 
area to preserve the functional characteristics of the proposed use and make it reasonably 
compatible with uses in the vicinity.   

The Commissioners examined the photographs of views of the area in the record. They noted this 
was about more than just the view from Tax Lot 5000. Ms. Melendez clarified that the view shown 
in the ‘Project Location’ slide was the view from where she was standing during her site visit. There 
would be a significant impact on Maple Street. The area was fairly bare now with about eight trees. 
Five replacement tress would be a “Band-Aid.” Mr. Boone confirmed that in addition to the 21 
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mitigation trees to be planted in Hallinan Woods the Commission could require additional trees to 
be placed in this area of the site if they found that was necessary for screening; or, they could 
require that some of the mitigation trees be planted in this area of the site. When Mr. Prichard 
noted the trees to be removed were not marked with yellow tape staff advised they should have 
been marked.   

Ms. Melendez did not support a condition that would let the applicant work out whether to plant 
trees with the property owner because that offered no protection to the neighborhood if the owner 
did not want trees planted there when that would benefit the whole neighborhood. She discussed 
that there was a continuous visual buffer along Maple Street lots that went up to Tax Lot 5000 and 
the Commission should have the applicant mitigate the loss of that buffer. She clarified that she 
disagreed with the applicant’s conclusion that it was not practical to mitigate in this area due to soil 
and other conditions but that was probably largely true downslope and on the north side. In 
response to a concern that if the property owner for some reason did not agree to put the trees 
back it would stop the entire project, Ms. Melendez indicated it should be a condition of approval to 
add five trees on Tax Lot 5000 to continue the visual buffer that was there now. She reasoned that 
if the existing buffer trees were not invasive species the neighborhood would be involved in the 
process to remove them and have a say about the impact. She clarified the code basis for her 
suggested condition did not have to do with tree removal mitigation, but that there was an existing 
visual buffer that the applicant should replace.   

There was discussion whether it was the property owner’s decision. Staff advised the subject 
black locust trees were invasive species and not in an RP or RC District, so no mitigation was 
required. Mr. Ahrend suggested they keep the full 21-tree mitigation in Hallinan Woods and also 
require the applicant to plant a minimum of five trees in the temporary easement area on Tax Lot 
5000 to replace the invasive species for the purpose of screening the pipeline. Mr. Rabbino and 
Mr. Poulson suggested making it contingent upon successful negotiation with the owner of Tax Lot 
5000. Ms. Numanoglu suggested language:       

In addition to the 21 mitigation trees, the applicant shall plant a minimum of five deciduous 
trees on Tax Lot 5000 along the north side of Tax Lot 4900 to provide screening and 
buffering of the pipeline subject to approval of the owner of Tax Lot 5000. If screening is 
approved by the property owner of Tax Lot 5000, a landscape easement shall be required 
in the location of the trees. 

During the ensuing discussion, Ms. Numanoglu explained the need for a permanent landscape 
easement to allow the applicant to have control of the area after it was no longer a temporary 
easement. It would assure the trees stayed there over the long term to meet the functional 
characteristics of the use criteria. In regard to who would maintain them Mr. Ahrend suggested 
leaving it to the negotiating process whether the property owner wanted the applicant to maintain 
them for a period of time.   

Ms. Melendez advised that the location Ms. Numanoglu specified in the suggested condition was a 
little too specific and too far to the west to accomplish what they wanted. Mr. Ahrend suggested it 
should instead say, “within the temporary construction easement on Tax Lot 5000” because that 
was where the trees were being removed.   

Mr. Smith suggested adding a reference to Exhibit F-6 to the list of plans in Condition A(1) and 
staff agreed.   

The Commissioners then considered access to the pipeline in terms of safety. Mr. Poulson noted it 
was a 42” diameter pipe 20 feet above grade that children would be attracted to, could walk on, 
and potentially fall off of. He said he would take the applicant’s word that the cost to underground 
the pipe was prohibitive. Mr. Prichard said he had suggested putting a safe walking path on top of 
it because people were going to be on it. Mr. Ahrend noted it did not go anywhere and was parallel 
to the sidewalk. Mr. Shearer suggested it might not make sense to make it a walking path, but 
perhaps there was a way to screen access to it. Mr. Prichard noted the drawings showed a barrier 
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and referenced a radial fence in Drawing 4S-11. That drawing had not been submitted to the 
Commission.   

The Commissioners considered different ways people might get onto the pipeline, including 
walking onto it from the road, walking onto it where it day-lighted, and climbing up the supports 
from below. They noted it was close to a park so it might be perceived as a play structure.     

In regard to whether it was within their scope to restrict access onto the pipe Mr. Boone advised 
regarding the conditional use criterion: ‘The functional characteristic of the proposed use is such 
that it can be made to be reasonably compatible with uses in its vicinity.’  ‘Uses in its vicinity’ 
included pedestrian use in the area of the public right-of-way and this part of the natural area. If 
they perceived that would be a problem they could make an interpretation that the functional 
characteristic had to be made to not allow the pedestrian use that would be occurring in the vicinity 
to occur on the pipeline.     

Mr. Rabbino indicated there needed to be protective measures to prevent public access and 
thereby public use of the pipeline both from McVey and from below. Mr. Poulson agreed that 
something needed to be done, noting it was 26 feet up. Mr. Poulson and Mr. Rabbino discussed 
that it could likely not be designed to completely prevent, but they could require reasonable 
measures to protect again foreseeable conduct. It was a bigger risk to do nothing. Mr. Prichard 
recalled the four radial screens in the drawings and suggested they could be designed to be a 
place for public art. Mr. Boone noted he had heard the Commissioners say they wanted the 
condition to call for the applicant to take reasonable efforts to prevent pedestrian access to the 
pipeline. He asked if they wanted to be more specific about locations. Mr. Rabbino and Mr. Ahrend 
discussed potential language and agreed they could leave it more general and say, ‘to prevent 
access to the elevated portion of the pipe.’ They would leave it to the applicant to determine how to 
do that.   

Mr. Prichard moved to approve LU 14-0061 with the conditions suggested by staff and the 
conditions the Commissioners had discussed during deliberations. He recalled those were 
regarding the mitigation trees and to prevent pedestrian access to the pipe. Discussion followed.   

Mr. Ahrend recalled Ms. Numanoglu had suggested language for the condition related to the trees. 
She advised that staff could fine-tune it, but the gist of it was: 

The applicant shall plant a minimum of five deciduous trees on Tax Lot 5000 within the 
temporary construction easement on that tax lot to provide screening and buffering of the 
pipeline subject to approval of the property owner.  

Staff recalled they had also suggested adding “Exhibit F-6” to Condition A(1) and recommended 
deleting Conditions A(7) and A(8).   

The Commissioners then discussed the potential condition in regard to access to the pipeline. Mr. 
Prichard noted that one support tower was about nine feet below the 84-foot elevation. He 
indicated that he was concerned about putting screening around the bottom that would catch 
debris and obstruct the flow of flood water. Mr. Ahrend noted someone could just walk out onto the 
pipe where it day-lighted. Mr. Poulson noted someone might use ropes to climb up the structure. 
Mr. Prichard then modified part of his motion to call for a condition similar to what Mr. Rabbino had 
previously suggested and require the applicant to take reasonable measures to protect against 
foreseeable conduct and prevent access to the elevated portion of the pipe. Mr. Rabbino 
seconded the motion.   

Applicant’s comments on prospective conditions of approval 
Mr. Komarek indicated that if the Commission felt it was important enough to require the applicant 
to plant some trees subject to the approval of the property owner the applicant could live with that. 
He would hate to see the project stopped in its tracks because a property owner said they could 
not plant the trees. They had been working with the property owner and she had expressed 
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interest in having trees planted on her property. They were fully committed to doing that as part of 
negotiations for the easement.    

Mr. Komarek discussed that it would be a significant challenge to prevent a determined individual 
from getting onto the pipe or climbing the piers. It would probably be at significant cost and create 
an expectation that someone would not be able to get onto the pipe and get injured. They had 
positioned the pipe to be as close to McVey Bridge as possible while staying out of the Special 
Street Setback. In places it was only about two feet from the Bridge. He would hate to have to see 
them try to completely enclose the vertical supports in some sort of a smooth walled pipe that did 
not allow anybody to get a grappling hook on it, use climbing gear on it, or shinny up it. He noted 
there were plenty of other places in the City where kids could jump off things. For example, there 
were no protective measures installed on the dam and structures across the road. He said the 
applicant wanted to and had an obligation to keep the public safe. As they worked through the 
issue they had concluded it might be better to do nothing as people would forget it was there once 
it was done. He questioned how they could prevent people from accessing the pipeline when they 
could access it from McVey Avenue; they could jump off the Bridge; they could rappel down the 
Bridge; or they could start down at the bottom of Oswego Creek and walk all the way up to get to 
the site.   

Mr. Poulson suggested it would be reasonable to install something that would make it difficult for 
people to just walk off the road and right onto the top of the pipe, where they would suddenly find 
themselves 26 feet above the creek. He commented that this was an obvious potential hazard. It 
was near the water; a place children just gravitated towards; and kids would want to walk on top of 
the pipe. The applicant should make the effort and try to do something.   

Mr. Komarek noted there would be the matter of trespass. The applicant was going to replace the 
cyclone fence on the east end of the Bayrock Apartments. He understood that people could jump 
over that fence. He said they could potentially place a fence along the roadway that would be 
contiguous with the right-of-way line and would not require taking of additional private property; 
install signage indicating ‘Private property, No trespassing’ and work with law enforcement to 
monitor it. He indicated he thought that would be reasonable and feasible without requiring more 
property, or redesign of the pipeline.     

Mr. Prichard noted the plans showed four radial fences which indicated the applicant had in mind 
to do something. He envisioned that would work because they would be hard to get around. 
However he wanted to see what they would look like. The plans referred to Drawing 4S-11 which 
had not been provided to the Commission. Mr. Moore explained it was a standard detail that had 
been used in other applications but was not specifically proposed for this application. It had been 
inadvertently shown in the plan and drawings. Mr. Komarek said they did not intend to propose 
them and they were an early design concept. As they worked on the plan they questioned that they 
would prevent someone from circumventing them or getting up from beneath. Eventually one 
would end up with something that was totally encased from top to bottom. They did not want that.       

Mr. Komarek stated that if the Commission allowed the applicant to they would come up with a 
reasonable measure. It might be a combination of things he had discussed: maybe some physical 
preventative devices, such as fences; signage; and working with local law enforcement and the 
private property owners, who could alert them when they saw something going on that looked 
unsafe.     

Mr. Boone discussed that the condition could be crafted to be administered by staff who were to 
make sure a reasonable effort had been made to try to do something to limit access to the bridge 
portion of the pipeline.    

Mr. Komarek indicated the applicant agreed it made sense to remove the two conditions related to 
base flood elevation as staff had recommended. He confirmed that it was acceptable to add the 
reference to ‘Exhibit F-6’ to the list in Condition A(1). 
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Discussion of the motion 
The Commissioners continued to discuss how to craft the language of the condition regarding 
preventing access to the pipeline. Mr. Prichard modified his motion so the condition would be:  

The applicant is to work with City Planning staff to design reasonable measures to restrict 
access to the pipe. 

Mr. Rabbino accepted the modification. The vote was conducted and the motion passed 6:1.  
Ms. Melendez voted no. The vote on the findings was scheduled on January 5, 2015, at 6:00 p.m.   

GENERAL PLANNING AND OTHER BUSINESS  
None. 

ADJOURNMENT 
There being no other business Mr. Ahrend adjourned the meeting at approximately 10:03 p.m. 

 

Respectfully submitted, 

Janice Reynolds /s/ 
 
Janice Reynolds 
Administrative Support 
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