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CITY OF LAKE OSWEGO 
Planning Commission Minutes 

October 22, 2012 
 

 
1. CALL TO ORDER  

Chair William Gaar called the Planning Commission meeting to order on October 22, 2012 at 
6:30 p.m. in the Council Chambers of City Hall, 380 A Avenue. 

 
2. ROLL CALL 

Members present were Chair William Gaar; Vice Chair Jon Gustafson and Commissioners 
Randy Arthur, Puja Bhutani, Jim Johnson, Todd Prager and Sandi Swinford. 
 
Staff present were Debra Andreades, Senior Planner; Sarah Selden, Associate Planner; Brant 
Williams, Assistant City Manager; David Powell, City Attorney and Iris McCaleb, Administrative 
Support 
 
Also present were Christe White and Matt Brown, Williams/Dame & White, LLC; Peter Coffee, 
DKS Associates; and Eirik Schulz, Vigil Agrimis. 
 

3. CITIZEN COMMENT (Regarding issues not on the agenda) 

None. 
 

4. COUNCIL UPDATE 

Ms. Andreades reported the Council had heard a report that indicated the invasive tree 
removal program was working.  She stated that Mayor Hoffman and Councilor Kehoe were to 
meet with Metro officials to find out if Lake Oswego could comply with Metro Titles 3 and 13 
without having regulations on private property.  She advised that the Council was about to 
consider three annexations and the Economic Vitality Action Area for the Comprehensive Plan 
update. 
 

5. MINUTES 

5.1 July 9, 2012 

Commissioner Arthur moved to approve the Minutes of July 9, 2012, as corrected.  Vice Chair 
Gustafson seconded the motion and it passed 5:0:1.  Commissioner Bhutani abstained. 
 

5.2 August 13, 2012 

Commissioner Johnson moved to approve the Minutes of August 13, 2012.  Commissioner 
Swinford seconded the motion and it passed 6:0:1.  Chair Gaar abstained. 
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6. PUBLIC HEARING - CONTINUED 

6.1 Foothills Mixed Use Zone and Related Amendments (LU 12-0032) 

A request from the City of Lake Oswego for amendments to the Comprehensive Plan Map, the 
text of the Comprehensive Plan, and the Community Development Code (CDC).  Proposed 
amendments will implement the Foothills Framework Plan by creating a new Special District 
Plan for the Foothills area.  Continued from October 8, 2012. 
 

Notice Issue 

Chair Gaar related that he was satisfied with Deputy City Attorney Evan Boone’s response to a 
contention by Erin O’Rourke-Meadors that there had been insufficient public notice for the 
October 8, 2012 hearing.  There were no other comments.  Chair Gaar then announced that 
the objection had been noted and responded to and the Commission would take no further 
action. 
 
Chair Gaar opened the public hearing and outlined the applicable criteria and procedure. 
 

Staff Report 

Ms. Andreades indicated that the three newest Commissioners had recently toured the district.  
She stated that the October 16 and 19 staff memorandums contained responses to questions 
raised at the previous hearing.  Staff reported that they had addressed all of the concerns 
raised by the representative from the Portland Bureau of Environmental Services (BES).  Staff 
recommended approval of the proposed floodplain code amendment under LOC 50.05.011.7 
Flood Management Area Development Standards based on the assumption that the City was 
in substantial compliance and clarified that they were working with Metro on other alternatives.  
Staff proposed the following changes: 

 Change the minimum parking standard per room for hotels to .5 since the residential 
parking minimum was .5. 

 Clarify that the Oswego Pointe setback was 85 feet between occupied buildings so it was 
not interpreted to mean between garages. 

 Add the following uses to the zone:  Public and private institutions, delicatessens with table 
service, and specialty retail, such as antique stores and art galleries. 

 Remove the following uses from the zone:  Restaurants and specialty food with drive-ins. 
 Correct the 1.6 maximum parking ratio for residential use to the 1.8 ratio in the framework 

plan. 
 

Questions of Staff and Consultants 

Ms. Andreades discussed the Metro letter regarding the floodplain issue.  She reported that 
Metro did not agree with the City regarding what was ‘substantial compliance.’  She clarified 
that Metro saw a way forward and staff was working with them on that.  She explained that the 
avenues were either a Title 3 map amendment or an exception under Title 8 and that it could 
take several months or longer to resolve. 
 
Commissioner Prager noted the Foothills framework plan talked about using recycled water 
from the treatment plant; however, it was not in the code.  Mr. Brown confirmed it was not a 
code requirement, but was subject to future coordination with the plant.  He explained that the 
framework plan anticipated that as BES completed work on updating the plant it would 
become clearer whether a reused water system would make sense.  He noted that a pro forma 
case would have to be made as to whether that would be a financially viable way of supplying 
water within the district. 
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Commissioner Bhutani indicated the staff memorandum had helped her understand the 
numbers associated with the traffic analysis; however, she still did not understand Table 1: 
Current Zoning Buildable Land Uses.  She said that it appeared the percentage of land allotted 
to commercial and residential acres was far in excess of the area currently developed with 
industrial uses.  She asked how the acreage related to the map.  Mr. Coffee explained the 
breakdown was tied to the land use parameters in “Metro’s Travel Demand Forecast” model 
which set the baseline for comparing trips generated by existing land use in the analysis zone 
(the study area) with anticipated future land uses.  He indicated that the acres were tied to the 
current zoning map and that the study area was approximately 107 acres, a little larger than 
the Foothills Mixed Use (FMU) zone.  He stated that they had matched apples to apples by 
assuming existing zoning for areas outside the FMU in the future.  He noted that the key was 
Table 4: Overview of Foothills District Current Zoning Compared to Proposed Zoning, which 
showed the anticipated changes of uses and projected trips.  Commissioner Bhutani 
commented that it was interesting that the traffic generation for the commercial and residential 
added to the study area is less than the current industrial traffic generation.  That led to the 
traffic generation being actually less than the existing.  Mr. Coffee observed it was slightly less 
and that was one key finding  He added that the other key finding was that providing access to 
the district between D and E so there would be two accesses would slightly improve the 
operation of the whole system. 
 
Commissioner Prager asked if it there would be a difference in the conclusion about the net 
rise in the river if the floodplain was or was not currently developed and 75,000 cubic yards of 
fill was put in.  Mr. Schulz advised the hydraulic modeling they used for floodplain analysis 
would show no difference.  He noted that it was a very shallow inundation that was a very 
small percentage of the river cross section. 
 
Commissioner Swinford noted a basalt base was about twelve feet down.  She wanted to 
know if water would be trapped in Foothills after it was developed if there was another 1996 
flood.  Mr. Schulz advised there would be drainage to direct the water back out to Tryon Creek 
or to the Willamette River. 
 
Commissioner Swinford asked if there was any other place like Foothills along the Willamette 
River that needed a map amendment or some exception to Title 8.  The consultants cited the 
South Waterfront which Metro deemed to be developed and committed at the time even 
though it looked more like vacant land.  They indicated that the Foothills property either was 
paved or had a building on it so it was actually 100% developed and committed. Chair Gaar 
asked if it functioned as a floodplain now.  The consultants advised that BES had built a berm 
along the Tryon Creek frontage to keep water from coming in there and that owners would be 
sandbagging along Foothills Park to keep water from entering that way.  They noted that those 
were the two entry points.  They indicated that they had done the same thing in 1996 and most 
of the flooding came up through a stormwater system, which failed.  He understood that had 
been rectified.  They explained that today in a flood event there was likely no flood capacity 
because everyone would be protecting their property and keeping the floodwaters out; the 
water would go somewhere else.  However they clarified that theoretically, there could be 
some rise.  They observed that where Foothills is located the rise with 75,000 cubic yards of fill 
was minor.  They stated that the modeling would show no rise due to the limitations of 
floodplain modeling and that was why mechanisms like “the balance cut and fill” regulation 
were used to control fill in floodplains. 
 
Commissioner Arthur asked what ‘transit’ specifically meant.  Mr. Brown advised it primarily 
meant TriMet service and projected transit service in 20 years.  He explained that the 
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modeling for that did not include the streetcar and there were no assumptions about a new 
local transit line; it factored in the requirements of the Regional Transportation Plan (RTP).  He 
indicated that the framework plan suggested considering a transit center at Foothills/State 
Street, but it had not been factored into transit assumptions.  He reported that it would 
basically serve the same bus lines as the current transit center.  They confirmed there was no 
commitment from TriMet to enhance bus service on State Street or at a transit center 
connected to Foothills.  Commissioner Arthur recalled the planning principles called for 
improved access to regional transit.  He asked if the consultants believed the proposed 
amendments did that.  Mr. Brown explained that had to do with being able to walk a direct link 
to transit stops and creating better stop locations along State Street.  He indicated that transit 
riders typically began and ended their trips on foot so that was a critical element of improving 
access.  Commissioner Arthur asked if the goal of an improved transportation connection to 
downtown Portland remained in the plan now that the streetcar had been removed.  The 
consultants answered in the affirmative.  They also explained that a streetcar project was part 
of the RTP.  They did not know what the future use of the rail right-of-way was but it could be a 
safe and attractive way to bike to Portland and they would expect that more people would use 
it.  They noted that all kinds of connections were important.  They advised that although the 
RTP may have a streetcar in it, but the City still needed to work towards replacing it with some 
kind of higher frequency service.  Chair Gaar asked for confirmation that there was nothing in 
the text amendments that would prohibit transit options in the future.  The consultants 
confirmed that. 
 
Commissioner Arthur noticed there was an allocation for 1.1 bike parking spaces per 
residential unit and asked if that was based on any studies.  Mr. Brown advised that his 
experience in developing similar projects was that a higher bike parking ratio was appropriate 
in a mixed use area.  He explained that people in the buildings had a car and bikes and 
needed places to keep them.  He clarified that 1.1 bike spaces was a little lower than in 
Portland, but it was still consistent with similar projects. 

Commissioner Bhutani agreed that the real challenge of the project was providing pedestrian 
connections to the bus stops on State Street; right now the only identified pedestrian 
connection was B Street which had grade differences.  She questioned whether the planners 
had considered bringing the bus into Foothills along Foothills drive.  She observed that it 
would improve access to transit. Mr. Brown confirmed they had thought about it and it could be 
looked at in the future.  He explained that the tradeoff was that whenever you moved a bus 
line and provided better service in one place, you might be taking service away in another 
place, which could mean that people in First Addition Neighbors/Forest Hills Neighborhood 
Association (FAN/Forest Hills) would have to use the steps.  He was not sure it was realistic to 
rely on TriMet to add a line until development generated enough demand. 
 
Commissioner Swinford inquired whether the .5 parking space per residential unit was based 
on a study of a suburban area.  Mr. Brown explained what the ratio depended on the design of 
the project and whether the market segment the developer was going after would use a car.  
He noted that the district would have a range of parking ratios.  He indicated that a market rate 
apartment for young professionals was generally .9 to 1.2 and that family housing and memory 
care would be at opposite ends of the range.  He clarified that the assumptions for Foothills 
were not like those made in downtown Portland.  He stated that they assumed there would be 
people who would choose to use transit to commute, but they might drive or walk for their daily 
shopping trips.  He commented that if they were walking or biking it was probably within the 
immediate neighborhood, otherwise they were driving.  Mr. Brown observed that increasing 
the parking maximum to 1.8 was acknowledgement that there may be some higher-end 
condominiums where even a one bedroom unit might have two cars.  He clarified that an 
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acceptable range of parking ratios had been laid out and the ratio would not have to be 
revisited on a case by case basis.  He indicated that as long as the development was within 
the range the developer was allowed to build it. 
 

Public Testimony 

Rich Martin, Foothills Road, Lake Oswego, a property owner and a member of the Tryon 
Creek Sewage Treatment Plan Citizen Advisory Committee (CAC), urged the Commission to 
recommend approval of the amendments.  They emphasized that it had all been reviewed in a 
long, inclusive, public process. 
 
Carol Radich, Ellis Avenue, Lake Oswego, read aloud written comments from Paden 
Pritchard.  He urged the Commission to support the amendments that would enable the 
creation of the new special district plan and an urban renewal district.  He stated that it would 
connect downtown and the riverfront and take development pressure off FAN/Forest Hills, Old 
Town and Evergreen; and it would enhance downtown and increase property tax revenues.  
He indicated that the CAC process had picked the plan apart to gain the best possible results 
for Lake Oswego in terms of financial and demographic benefits. 
 
Richard Reamer, Furnace Street, Lake Oswego, stated that he was the Chair of the Old Town 
Neighborhood Association and supported the special district.  He reported that Old Town was 
the densest neighborhood and it was not interested in more density.  He added that it was 
unlikely that any other neighborhood wanted to increase density.  He suggested that the 
density could go in Foothills; that an underutilized area would become a revenue source for 
the City.  He noted that the process had been open to everyone, was well documented on the 
City website and it was time to move this forward.  He stated that it made sense for both the 
City and the neighborhoods. 
 
Lauren Hughes, Westview Drive, Lake Oswego, stated that she was speaking on behalf of LO 
Stewards.  She said they were not necessarily against development of Foothills and they 
would support the owners’ right to use their properties, but there were details that needed to 
be considered.  She held that the Floodplain analysis insufficiently addressed Title 3 because 
it was based on a 100 year flood elevation of 34 feet and did not address the 1996 flood 
elevation of 36.3 feet.  She indicated that they did not believe the report that development 
would not create a flooding issue.  She referred to a report from the City of Portland that 
indicated the treatment plant would be flooded at the 100 year flood level.  She added that 
Metro had written that it did not agree with the City’s rationale for a Title 3 floodplain 
exemption, but they offered two options for exemption.  She held that no matter which option it 
chose the City would be relinquishing its environmental responsibility.  She stated that the City 
was making an effort to get rid of Title 3 regulation when Metro had filed a LUBA appeal 
related to someone’s backyard.  They questioned how the City could rely on the consultant’s 
reports after the consultant had explained that there were limitations on how floodplain 
modeling was done.  They suggested a more thorough and impartial analysis of the impact of 
75,000 cubic yards of fill was needed.  She said the LO Stewards wanted to know why the 
area zoned as parks and natural area would be changed to allow for dense development and 
what resources were there; it was contrary to how the City treated citizens’ backyards that had 
arbitrary Sensitive Lands designations on them; it was contrary to the City’s rhetoric about 
being environmentally responsible.  Ms. Hughes asked for the record to be left open for 
additional comments so there was time to read the newest material.  She said it was disturbing 
to see the scheming and the disregard for regulations that were meant for actual sensitive 
areas such as the river floodplain while citizens were over-regulated in their already developed 



APPROVED:  01/14/13 

City of Lake Oswego Planning Commission 
Minutes of October 22, 2012 Page 6 of 17 

backyards.  She asked the Commission not to approve LU 12-0032 because the reports were 
incomplete, biased, and inconsistent with how citizens were treated in their back yards. 
 
During the questioning period, Chair Gaar asked what Park and Natural Area (PNA) zone was 
being replaced with FMU.  Ms. Hughes responded that she found it difficult to determine that 
on a map, but the staff report said the PNA zone was being changed to FMU in the long term.  
Commissioner Johnson recalled he had asked that previously and staff had not provided an 
answer. 
 
Rob LeChevallier, Bonnebrae Drive, Lake Oswego, submitted and read aloud his written 
testimony, which he specified was his personal testimony, not his firms.  He supported the 
FMU designation and urged the Commission to adopt the amendments.  He stated that the 
Plan would help the community plan for future needs and desires and avoid urban sprawl and 
the development would create a walkable neighborhood.  He observed that this was taking 
advantage of underutilized industrial land that was no longer an economic driver for the City 
and it would be a place for aging residents to downsize and stay in the community.  He pointed 
out that it would also attract young professionals with families because of the excellent 
schools.  He submitted an email from Linda Brown on behalf of the school board that 
conveyed the board’s support for Foothills planning. 
 
Dianne Cassidy, Wren Street, Lake Oswego, requested that the hearing be continued for 
another week so citizens could review the additional material.  She asked the Commission to 
remove an action measure to have parking standards that supported the regional objective of 
reducing auto use because it would cause parking problems.  She reported that the 
percentage of people using mass transit to commute was around 15% and 76% of the people 
actually drove to work.  She stated that the situation at Oakridge Park demonstrated that the 
residents did not necessarily fit a planner’s model because they had cars.  She held that 
district residents, especially the physically disabled, would need an automobile because 
otherwise they would have to make it up the steep steps/ramp to shop or access transit.  She 
pointed out that the parking ratio was less than what was required anywhere else in the City.  
She stated that the planners should comply with a statewide transportation goal to make 
transit accessible for disabled persons.  She observed that the streetcar was off the books, yet 
there was an action measure to work with TriMet and Metro and other responsible agencies to 
develop a rail and bus service between Portland and Lake Oswego.  She asked that the action 
measure be stricken.  She advised it was necessary to determine who was going to pay for the 
infrastructure of an Eco District and who was going to benefit; until that decision was made, 
the Eco District should be removed from the plan.  She did not think very many people really 
understood what an Eco District was; that would be an aspect of citizen involvement. 
 
Ralph Tahran, Knaus Road, Lake Oswego, served on the Foothills Citizen Advisory 
Committee (CAC).  He said he supported the framework plan; Lake Oswego would be able to 
connect both sides of State Street and take advantage of the river frontage.  He noted that the 
plan outlined solutions to most issues, including strategies related to floodplain issues.  He 
stated that it was time for Lake Oswego to do what so many other communities were doing 
with their waterfront.  He observed that a top notch team was working on it and it was a rare 
accomplishment to have all those property owners come together to create a framework plan 
for 100 plus acres.  He held that Foothills was the place to put density the neighborhoods did 
not want.  He added that there would be many benefits to Lake Oswego, including additional 
revenue. 
 



APPROVED:  01/14/13 

City of Lake Oswego Planning Commission 
Minutes of October 22, 2012 Page 7 of 17 

Mary Bosch, 431 Lakewood Avenue, Lake Oswego, advocated for passage of the 
amendments.  She was an urban planner who served on the Foothills CAC.  She reported that 
it had been a thorough and professional planning endeavor.  She pointed out that every 
question that the Commissioners asked that evening had also been asked by members of the 
CAC.  During the questioning period Chair Gaar asked her if she had seen the Metro letter 
regarding the floodplain.  She indicated she had not had a chance to read it. 
 
Gary Buford, N. State Street, Lake Oswego, thanked staff for removing his property from the 
district.  He stated that he would slow the process down so more questions could be asked 
and answered and noted that the City was not in agreement with Metro.  He recalled that a 
developer had told the Council that it had to get rid of the sewage treatment plant in order to 
have a housing development, but the City of Portland had written that the plant would stay.  He 
pointed out that the development team had said there were many examples of housing located 
very near sewage pump stations; he emphasized there was a difference between a sewage 
treatment plant and a sewage pump station. 
 
Carolyne R. Jones, Poplar Way, Lake Oswego, addressed TriMet going down into Foothills. 
She recalled that TriMet had told Marylhurst it was not willing to go onto the campus and its 
policy was to stay on the main highways.  She advised that Tryon Creek was the most 
significant stream in Lake Oswego with regard to the Endangered Species Act.  She read 
aloud from the 2010 settlement of a lawsuit by the Audubon Society of Portland and NW 
Environmental Defense Center against the Federal Emergency Management Agency (FEMA): 

‘FEMA shall process conditional letters of no change caused by manmade 
alterations only when the proponent had factored in the effects on channel and flood 
plain habitat function for ESA listed Salmon and Steelhead and has demonstrated 
that the alteration avoids habitat functional changes or that the proponent has 
mitigated for the habitat functional changes resulting from the alteration with the 
appropriate habitat measures such that the alterations do not cause a net loss of 
habitat function and value.’ 

 
Ms. Jones stated that it meant that developers who wanted flood insurance would have to 
show that they were taking into account their impact on endangered fish.  She recalled that Mr. 
Egner had stated FEMA would not be concerned with that and it would only apply if the 
developers planned to not have flood insurance down in Foothills.  She concluded that she 
thought the City was being hasty with the proposal and needed to slow down and consider the 
environmental impacts of the development. 
 
Chair Gaar recalled the requests to continue the hearing and keep it open to public testimony.  
Commissioner Johnson observed the Commission had continued it from last week and they 
had to stop it at some point.  Vice Chair Gustafson and Commissioner Bhutani agreed.  
Commissioners Prager, Swinford and Arthur were comfortable with moving forward.  Chair 
Gaar closed public hearing.  He announced a five minute break and thereafter opened 
deliberations. 
 

Deliberations 

Floodplain Issue 

Commissioner Johnson reminded the Commissioners that the applicable criteria were in the 
existing Comprehensive Plan and the Commission had the responsibility to ensure the 
proposal was consistent with Plan policies.  He was concerned about whether it was 
consistent with Goal 7 (Natural Hazards).  He indicated that the Commission should look at 
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what Metro had to say about it and not delegate its authority to relying on the City to work it out 
with Metro.  He recalled that 75,000 cubic yards of fill had been described as a minor 
percentage; however, there might be cumulative impacts and impacts to people downstream.  
He pointed out that the staff report said the proposal was in ‘substantial compliance,’ but that 
did not mean it was in total compliance with Plan policies.  He inquired where the provisions 
were that would implement the wastewater treatment plant protection Portland was asking for.  
He said that overall, the project was a great idea; a lot of work had gone into it.  He observed 
from a land use perspective he had no problems with the elements placed for density; the 
transportation element; and mixed use. 
 
Chair Gaar asked staff to answer the cumulative downstream impact question.  Mr. Schulz 
answered that there had been no modeling of that, the modeling for a no rise analysis was 
simple: looking at water passing through a given cross section, it was not looking at off line 
storage because that was not possible.  He pointed out that regulation limited cut and fill.  He 
stated that Metro had identified areas that were of high value and not the best suited for just 
floodplain storage use.  He reasoned that it made sense to use things like golf courses and 
parks for storage. 
 
Commissioner Johnson recalled testimony about a FEMA case related to the Endangered 
Species Act.  He advised the Commission to not get stuck on that.  He explained that the 
Washington State case dealt with a FEMA requirement to consult with the federal agency in 
regard to impact of its floodplain regulations and mapping for consistency with the Endangered 
Species Act; it did not relate to the current application.  He noted that staff had answered his 
question related to the issue of the PNA area; the PNA zoning designation was not protecting 
sensitive lands, it designated land for public use: the curlicue and trail. 
 
Vice Chair Gustafson said he was comfortable the City could meet the floodplain 
requirements.  He observed the experts were saying it would work and would not be a 
problem; it was just a matter of how to make it fit Metro’s code requirements.  He commented 
that it was going in the right direction to have staff looking at ways to do that. 
 
Commissioner Swinford inquired how long it would take to get a Metro determination; and if it 
would be wiser to wait for a “yes” before moving forward.  Mr. Brown clarified Metro did not 
have a specific time frame for that, but it had not given any indication it would be a long, drawn 
out process.  He indicated that it would likely take two or three months and there was no 
guarantee the answer would be ‘yes’.  He reported that staff and Metro were currently working 
on it and Metro was willing to work with Lake Oswego to ensure the City was going to select 
the right avenue to get to the final decision. 
 
Ms. Andreades confirmed that the Commission could recommend approval of the text 
amendments with some caveat that it was based on resolution of the floodplain issue.  She 
indicated that there was time to work this through because these amendments changed the 
Comprehensive Plan designation; not the zoning.  She noted that it would be important to 
have it resolved by the time a development agreement would accompany a request to put 
zoning in place. 
 
Chair Gaar asked if the dispute was over the City trying to exempt itself out of doing balanced 
cut and fill.  Mr. Powell advised if this went forward to Council what happened at Metro might 
offer a clear path; if not, the Council had a number of options.  He indicated that the Metro 
letter did not do a good job of explaining what ‘substantial compliance’ was in the context of 
the fact that Metro had exempted other properties because they were developed or committed 
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to other uses.  He noted that Metro’s recent letter referred to its 2002 letter that did not support 
the position that the pumping system and other drainage facilities in Foothills made it a non-
flood area that would qualify for an exemption. He said it talked about the potential avenues of 
demonstrating the possibility of meeting the cut and fill requirement or a map amendment.  Mr. 
Powell explained that among the Council’s options was the option to approve the package 
contingent on a Metro determination or to approve it without the exemption code amendment 
and wait until the exemption was worked out to address it.  He suggested that the options 
could be presented to the Council and the Commission findings could highlight the issue and 
recommend the exemption issue be resolved or otherwise dealt with. 
 
Chair Gaar asked if cost factored into the decision to have the exemption.  Mr. Brown 
confirmed it was a huge aspect of it.  He explained that if the area developed as envisioned 
there would not be a lot of room on site for floodplain mitigation.  He clarified that creating 
additional places for offsite mitigation and doing the associated habitat restoration would be 
costly and involve other regulatory agencies.  He stated that Vigil Agrimis had calculated the 
cost at Tryon Cove would be $10 per yard to remove soil plus $20 per yard for habitat 
restoration. 
 
Commissioner Bhutani indicated she was comfortable that fill would not result in a net rise and 
with going ahead with the amendment, but with the caveat that it needed to be further worked 
out with Metro.  Commissioner Prager would strike the exception for now; as it stood it did not 
comply with Title 3.  He suggested that the Commission look at that code amendment later, 
after it was worked out with Metro.  Vice Chair Gustafson was not convinced that it did not 
comply and sensed that it probably did because that was what the experts indicated; it was a 
matter of finding the correct path for it.  He stated the caveat would be that it would eventually 
have to be determined that it complied; if not, it could come back to the Commission.  
Commissioner Bhutani reasoned that it was not a zone change and before any development 
took place, it would have to be resolved.  Chair Gaar was comfortable with recommending 
approval and putting the caveat in the findings that this needed to be worked out with Metro.  
He did not think the cumulative effect issue was a problem because the City was not currently 
using the area as a floodplain and it was developed property. 
 
Commissioner Johnson related that he could not make a positive finding that this was 
consistent with Comprehensive Plan Goal 7, Policies 3 and 8 because there was not enough 
evidence in the record.  He suggested that the Commission could find the application was 
consistent with all goal policies except Goal 7, which still needed to be worked out.  Mr. Powell 
confirmed that was a possible recommendation or the findings could say the Commission 
recommended adoption and the recommendation was conditioned on it being found to be 
either in ‘substantial compliance’ or the City obtaining a Title 3 map amendment.  Vice Chair 
Gustafson pointed out the technical evidence from the key consultant; the only contrary 
indication was a Metro letter, which did not provide much technical evidence or any floodplain 
analysis.  He commented that it seemed as if Metro’s issue had more to do with meeting code 
language than about demonstrating there was a floodplain issue. 
 
Commissioner Johnson advised that the Commission findings had to be consistent with 
Metro’s; it was about the 1996 flood as well as the 100-year floodplain.  He acknowledged that 
they all knew the area was flooded in 1996.  Commissioner Johnson cited Plan policies that 
called for ‘Conformance with FEMA and other regulatory agencies’; that the ‘flow of waters are 
not changed so as to endanger other properties’; and that ‘other issues associated with 
flooding such as ponding, poor drainage, high water tables, and unstable soils are addressed, 
ensure the filling for floodplain is conducted in accordance with City and applicable state and 
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federal regulations and is the minimum necessary for development to conform with FEMA 
standards’.  Vice Chair Gustafson observed the Commission had not seen any technical 
analysis from Metro that showed it was contrary to any of those policies.  Commissioner 
Johnson held that the technical analysis was the 1996 aerial photo that showed the 
boundaries of the that flood.  He opined that a lot of the work of the consultant was 
conclusionary.  Ms. Andreades clarified for Commissioner Prager that there was not a map 
amendment related to the floodplain issue – this was a text amendment.  The Commissioners 
left the floodplain issue until later in deliberations. 
 
Removal of Buford Property 

Commissioner Johnson commented that overall, the text looked good.  Commissioner Arthur 
indicated that he appreciated all the work and effort that had gone into the proposal.  He noted 
that competition was not intended between the district and downtown and that there was a 
provision that allowed regional draw businesses and unique goods in Foothills.  He supported 
that approach so that businesses there potentially would have a better opportunity to succeed 
through serving more than just the needs of the immediate neighborhood.  He inquired why 
the City would withdraw the 415 building from the district while keeping the 395/397 building in 
the district.  He questioned what planning or development criterion directed one of two 
adjacent buildings to be in and one to be out of the District.  He noted it was a minor thing 
because the materials indicated it did not matter one-way or the other; he just questioned why 
that was the case.  He reasoned that if the 415 building was taken out it would be subject to 
different standards.  He questioned whether the two buildings should be developed 
consistently, with the same standards. 
 
Ms. Andreades reported that the owner of the 395/397 building was not concerned about 
being in the FMU zone; it did not matter whether or not Mr. Buford’s building stayed in or was 
taken out; and the steps at A Avenue were a concept, but not necessary for the district.  She 
clarified that the steps at B were a much stronger part of the concept plan.  She confirmed the 
East End Commercial (EC) height limit was 60 feet, but there were no buildings that high 
currently.  She explained that any new structure proposed in the EC zone would have to be 
approved in a discretionary building design review process that called for it to be compatible 
with other buildings in the vicinity; if nothing else was 60 feet it likely would not be allowed to 
be 60 feet. 
 
Commissioner Bhutani did not agree with removing the property from the FMU.  She 
questioned why just one property should be removed, especially if it would not have an impact 
on the zoning of the property, which would remain the same until the owner requested a 
change of zoning.  She reasoned that if it made no difference whether the property stayed in 
or not, there was no good reason for removing it.  She pointed out that the Foothills 
Framework plan indicated the community desired to have some kind of improvement at the 
terminus of A Avenue/State Street.  She observed that while putting a pedestrian link there 
might be challenging, it was desired, and it was something the framework plan looked at 
working towards.  She referred to the staff report, which stated it could be developed by 
working with the property owners.  She indicated that if they had to work with the owners to 
develop the area, then it should stay in the FMU zone.  Vice Chair Gustafson agreed that 
when looking at the map, it made no sense to remove it.  Chair Gaar indicated he could go 
either way; from a practical standpoint, he was not too worried if it stayed; however, from a 
theoretical standpoint he agreed with Commissioner Bhutani and Vice Chair Gustafson.  
Commissioner Arthur commented that it made sense to treat the two properties consistently 
(leave them both in or take them both out) as they were in such a prominent spot on A 
Avenue.  Commissioner Swinford asked what the specific objection was that caused staff to 
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make this accommodation to the owner.  Ms. Andreades related that Mr. Buford vehemently 
objected to being in the FMU zone.  She reported that it did not seem to make much difference 
in terms of the concept plan since the B Avenue steps were the stronger element.  
Commissioner Swinford indicated it would be logical to include it but she would have no 
problem making the change he requested.  Commissioner Prager indicated he did not feel 
strongly one way or the other but he could see the benefit of having consistency in that 
location because it was such a prominent location.  Vice Chair Gustafson asked if there was 
concern that part of it would need to be in the FMU zone because of the steps.  Ms. 
Andreades confirmed it would be a concern if there were to be A Avenue steps.  
Commissioner Bhutani commented that if there was any design that involved the property, one 
would want it to be zoned FMU so the City could negotiate the steps.  The Commissioners 
planned to continue to discuss this later in deliberations. 
 
Special District Plan 

Commissioner Bhutani related that staff had answered all of her questions about uses and 
square footage. 
 
Attachment H – CDC amendment, Foothills Mixed Use Zone 

Commissioner Bhutani commented that LOC 50.02.002.1.k, Purposes, Foothills Mixed Use 
(FMU), did a great job of describing the uses but she suggested it should also talk about the 
scale and character of the district.  She observed that it was a vibrant, pedestrian oriented 
district that was well connected to downtown, with new and improved connections and would 
add to the City’s economic vitality.  Vice Chair Gustafson agreed. 
 
Attachment B - Comprehensive Plan Amendment – Special District Plan, Attachment B, 
Section 8. Willamette River Access and Foothills Park 

Commissioner Bhutani observed this section talked about Willamette River access and 
Foothills Park.  She noted that it emphasized the pedestrian connections and the B Avenue 
steps, but it did not reference the A Avenue pedestrian connection.  She indicated that it might 
be a challenging concept of the plan to implement, but it was the only at-grade pedestrian 
connection.  She pointed out that the implementation plan talked about working on it in the 
next two years to see if it was possible.  She suggested this section should contain a reference 
to a possible pedestrian connection at A Avenue or at least providing improvements to have a 
terminus for A Avenue in that area.  Chair Gaar saw no objections to making this change. 
 
Historic Uses 

Commissioner Bhutani recalled a landmark designation had to be initiated by the property 
owner but could be initiated by the Historic Resources Advisory Board (HRAB) and the City.  
She recalled testimony was that there might be some historic properties in the district, which 
was an area rich in history related to the iron industry.  She suggested it would make it a richer 
Framework Plan to encourage developers to have signage or some other indicator of what had 
been on the site.  Chair Gaar asked if there was an inventory of historic properties there.  Ms. 
Andreades clarified there were older properties in the area that were currently not on the 
Landmark Designation List (LDL).  She clarified that the owners could request that they be 
placed on the LDL and that if they were on the LDL they would be protected.  Commissioner 
Bhutani clarified she was just talking about having signage in the new development about the 
history of the site; it would create a richer walking experience.  Chair Gaar indicated he could 
support that if it did not turn into regulatory requirements restricting development.  
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Commissioner Bhutani suggested district plan language that encouraged looking at that during 
development review, but was not regulatory. 
 
Vice Chair Gustafson saw it as a good idea that could be considered as a citywide 
Comprehensive Plan goal.  He indicated that all neighborhoods should strive to respect their 
past.  Commissioner Bhutani would specify doing this in the code in addition to the 
Comprehensive Plan.  Mr. Brown clarified there were no specific historical recommendations 
in the Framework Plan, but there was a thorough description of the history of the area.  He 
indicated that there were no related criteria that the Development Review Commission (DRC) 
could apply to require a developer to put up signage.  He recalled that Foothills Park had great 
interpretation of a lot of the history of the district.  Commissioner Swinford indicated having 
signage was a good idea and would be a real plus when the developer was marketing the 
property.  She suggested that the City could consider incorporating it into some focal points 
such as on the steps and that smart developers would probably pick up on it.  Commissioner 
Johnson asked if it was required in any other area.  He suggested considering the idea of 
signage in developments in all areas where there were historic resources during periodic 
review when the process looked at historic resources.  Chair Gaar was not inclined to make it 
part of the design review process, the City could provide signage if it wanted to pay for it.  He 
observed the general feeling seemed to be that it was a good idea, but it was not to be 
incorporated into the proposed amendments. 
 
Shuttle 

Commissioner Arthur suggested a requirement that those who applied for a zone change and 
entered into a development agreement were to agree to provide and financially support a 
proportional share of some type of private shuttle or transit system until TriMet could service 
the area.  He pointed out the planning principles talked about the strength of connections and 
the framework plan seemed to emphasize improved access to regional transit.  He questioned 
how that would be done.  He observed that off-street parking opportunities were very limited in 
order to discourage use of private autos and that pedestrian access required people to go up 
135 steps or the ramp to B Avenue to catch a bus.  He recalled hearing testimony that TriMet 
was not eager to go down into the district and he had heard it was reducing its service.  He 
indicated that a shuttle service would be an additional transportation element to accomplish 
improved transit connections.  He suggested that it might be supported by the owners and a 
user fee and that it could operate until TriMet provided better service to the area.  
Commissioner Swinford suggested amending the proposed language to clarify until either local 
transit or TriMet could service the area.  Commissioner Arthur agreed to that. 
 
Vice Chair Gustafson indicated he was concerned about putting the financial burden on the 
first developer to provide the transit link before development actually created the demand for 
more robust transit options.  He was concerned that could it be an impediment to reaching 
critical mass.  Commissioner Arthur saw it as an amenity that could attract prospective 
purchasers of units and encourage people to move to the area.  Commissioner Prager asked 
how it would be possible legally.  Mr. Powell advised he would have to give it more thought, 
but it might be done through a district-wide requirement to have CC&Rs that provided for a 
private system; or through assessments toward a city-funded and operated shuttle system.  
Mr. Brown suggested developer agreements could require participation in a business 
improvement district.  Commissioner Arthur recalled the City of Portland had imposed the 
requirement to have a private shuttle bus system on a Portland development.  He assumed 
that was legal.  Mr. Powell advised it was if it was related to the traffic impacts of the 
development or special parking arrangements.  He indicated that Lake Oswego had required it 
of a small development that had inadequate on-site parking.  Commissioner Arthur suggested 
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making it a requirement of development agreements that they support some type of private 
shuttle service to connect to regional transit until such time that improved transit access 
options were available in Foothills. 
 
Commissioner Johnson disagreed with the statement that TriMet would not go off the main 
street.  He held that it would go down into the district if the demand were there; if the area 
developed to a higher density, the demand would be there.  Chair Gaar stated that he would 
leave it up to the developer and not create an impediment for them.  He indicated that having a 
shuttle could be revisited at some future point in time and it might not be by the Commission.  
Vice Chair Gustafson agreed.  Commissioner Bhutani suggested encouraging transportation 
options in Foothills as it developed should be considered at the Comprehensive Plan level. 
 
Removal of the Buford Property (continued discussion) 

The Commissioners discussed allowing removal of the Buford property from the district.  Ms. 
Andreades clarified for Commissioner Arthur that it did not make a difference whether it was in 
or out.  Chair Gaar recalled it had been removed to avoid a fight.  Ms. Andreades indicated 
that the Magid property was at a point on A Avenue where the A Avenue steps would be and 
the property to the north of it was opposite where the Willamette Steps would be.  She pointed 
out that the Buford property was not opposite anything.  Commissioner Johnson asked if one 
could say that about any other properties along State Street.  He advised that leaving the 
Buford property out because Mr. Buford would protest loudly was not an appropriate basis for 
making planning decisions.  Chair Gaar polled the Commissioners about whether the property 
should be in or out.  Commissioners Johnson, Bhutani, Prager and Vice Chair Gustafson 
would have it in.  Commissioner Swinford stated that she had no problem with leaving it out.  
Commissioner Arthur indicated there should be consistency; if they took the 415 property out, 
they should take the other one at the end of A Avenue out as well.  Chair Gaar noted the other 
parcel was a key part of the terminus at A Avenue so it should not be taken out.  He 
announced he did not feel strongly one way or the other about leaving the Buford property in 
so he was fine with leaving it in.  He noted that the reason the Commission recommended 
putting the Buford property back into the FMU District was it believed in consistency and not 
making exceptions for someone who was yelling the loudest. 
 
Floodplain Compliance with Goal 7 (continued discussion) 

Chair Gaar indicated he would be comfortable recommending the text amendments but 
conditioning the recommendation on the City bringing the floodplain into compliance with Goal 
7.  He pointed out that it could be worded to indicate the City Council was to be satisfied that 
the floodplain amendments complied with Goal 7.  He reasoned that Metro might get on board, 
or it might not, because the City might ultimately disagree with Metro.  Commissioner Johnson 
could agree to make it contingent if the matter was to come back to the Planning Commission 
if the City did not meet Goal 7.  He did not want the Commission to defer this matter to 
someone else because that would be shirking its responsibility to ensure the amendments 
were consistent with the Comprehensive Plan. 
 
Commissioner Prager stated that he had a big problem with giving a developer a special 
exception in order to save him mitigation costs and make development pencil out.  He recalled 
that the costs for mitigation had been fine when there was federal money coming into the 
district.  He questioned what was so special about this district that made it different from other 
projects that had to do mitigation.  He stated that it was hypocritical for the City to say it would 
just write itself an exception so the project would pencil out.  Vice Chair Gustafson asked him if 
he was convinced by the report that there would be no net rise in flood level.  Commissioner 



APPROVED:  01/14/13 

City of Lake Oswego Planning Commission 
Minutes of October 22, 2012 Page 14 of 17 

Prager answered ‘yes’ but explained that his point was that no other developers could go in 
with a consultant’s report that said there would be no net rise due to the fill for his building and 
be exempted from the balanced cut and fill requirement.  He held that it was not the way the 
City operated and that the proposal was making a special exception, in this case just because 
it was a City project. 
 
Vice Chair Gustafson indicated he was not sure he would classify that as a special exemption.  
He agreed with Commissioner Johnson’s suggestion for moving forward and making the 
recommendation contingent on Metro approval.  Commissioner Johnson advised that Metro 
had specific, stated, standards and used the 1996 flood plain shown in the aerial photograph.  
He advised that cut and fill was not done without mitigation and that was what needed to be 
addressed.  Vice Chair Gustafson asked for staff’s perspective as to whether that was a 
reasonable approach.  He recalled staff had expressed confidence they would be able to work 
with Metro to find a path for it.  Ms. Andreades answered it was and it seemed feasible (based 
on Metro’s letter) to get there either through the avenues of a Title 8 exemption or a Title 3 
map change.  Commissioner Johnson pointed out that the City was not granting itself an 
exemption, it would have to apply to Metro.  He observed that Metro had listed two possible 
routes, but it might not grant either one.  He emphasized that the City had to go through the 
Metro process.  Commissioner Prager explained that once the exemption was in place he 
would be fine with going forward. 
 
Commissioner Swinford asked why the issue had not been resolved long ago.  Mr. Brown 
reported that the planners had provided Metro with this information in July and that after 
repeated requests for meetings, they had just had their first sit down meeting with Metro staff 
last week.  He observed that things now seemed to be moving along.  He explained the 
previous version of the plan had more density and offered more ability to spread the mitigation 
costs around and the development would pencil out to accommodate it.  He indicated that as 
they got into it, it had become very clear that they were spending money for no reason.  He 
reasoned that with all of the technical information and information about past actions by Metro 
related to exemptions of areas like this from the floodplain, exemption seemed to be a 
reasonable approach.  He acknowledged that they should have asked for it last year. 
 
Chair Gaar did not want to tie resolution to a Metro determination.  He wanted to give the City 
Council the flexibility to make its own determination of compliance with Goal 7, but he could 
agree to tie it to Metro if the majority of the Commission wanted to.  Commissioner Johnson 
advised the Council wanted the Planning Commission recommendation and the Commission 
should at least recommend whether they believed it was consistent or not consistent.  Chair 
Gaar said that the expert reports led him to believe it was consistent.  Commissioner Swinford 
indicated she would feel more comfortable having Metro say they found the City in 
compliance.  Vice Chair Gustafson observed that Commissioners Johnson, Prager and 
Swinford were generally not as confident the amendments were in compliance.  He and Chair 
Gaar felt they were.  Commissioner Arthur wanted to satisfy Metro and be in compliance.  
Commissioner Bhutani would make it a contingency and if it did not satisfy Metro, have it 
brought back to the Planning Commission.  She trusted what the experts were saying, but 
noted that Goal 7 required the City to conform to FEMA and other regulatory agencies.  She 
stated that the only determination she felt she could make was that it currently did not comply, 
but it was still a work in progress.  She indicated that once it met compliance with Metro the 
Commission could say it complied with the Comprehensive Plan.  Chair Gaar announced that 
he could agree to that.  He observed there was consensus. 
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BES Request 

Commissioner Johnson recalled the City of Portland had asked for protection of the Tryon 
Creek Wastewater Treatment Plant.  Ms. Andreades reported that staff was working with them 
on their public facilities plan.  She explained that an existing Comprehensive Plan Goal 11 
policy was that the City would continue to work with them and ensure that the plant remained.  
She noted that the policy was to be transferred over to the new Comprehensive Plan.  She 
clarified for Commissioner Johnson that there was nothing in the proposed amendments that 
addressed the plant.  She noted that the current Overall Development Plan and Schedule 
(ODPS) process in the Community Development Code (CDC) would allow BES to create a 
master plan with all of the elements they needed.  Ms. Andreades explained that because the 
current application did not put zoning into effect at this time, their Industrial zoning would 
continue to apply and offer those protections until a zone change took place.  She stated that 
BES was asking for buffers that staff would be working on incorporating into the clear and 
objective design standards.  Commissioner Johnson advised that a related policy was needed 
to support the requirements for buffers.  Ms. Andreades advised that the only Plan language 
was the existing Goal 11 policy.  Commissioner Johnson inquired if there was existing Plan 
language why the City of Portland had concerns.  Ms. Andreades related that they were at the 
beginning of the process of updating their Public Facilities plan and staff had met with them 
and would maintain contact with them. 
 
Brant Williams advised that the City had similar concerns about how development was going 
to happen and could affect the treatment plant.  He indicated that they did not know exactly 
how the improvements to the plant were going to be designed and where buffers would be 
needed.  He reported that the City was talking with BES and both parties felt that it would be 
worked out in the plant facilities planning process.  Both the City and BES needed to ensure 
that the development in Foothills was as compatible as possible with the treatment plant. 
 
Chair Gaar polled the other Commissioners to find out if they had a similar concern.  Chair 
Gaar, Vice Chair Gustafson, and Commissioners Bhutani and Arthur indicated they did not.  
Commissioner Johnson observed the BES was asking for the Comprehensive Plan to be 
amended to include a plan policy and text that recognized that the plant was critical to Lake 
Oswego’s economic and public health objectives and that the plant was to remain in its current 
location indefinitely.  Ms. Andreades pointed out the October 16 staff memorandum talked 
about existing Comprehensive Plan Goal 11, Section 4.  She indicated that the Recommended 
Action Measure stated that intergovernmental agreements with the City of Portland with regard 
to the Tryon Creek Wastewater Plant were to be upheld to maintain and improve the existing 
system.  Commissioner Johnson agreed that was a good statement. 
 
Chair Gaar moved to approve LU 12-0032 with the following changes:  They would 
recommend the text changes and add the Buford property back into the district. The 
recommendation for approval would be contingent upon a Metro determination that the 
floodplain complied with Title 3 and therefore, complied with Goal 7. They had added language 
to the purpose statement in the text of the CDC related to scale and character.  There were 
changes in the use table; changes in the Foothills Special District Plan addressing the 
pedestrian connection at A Avenue; and clarification of the Oswego Pointe setback.  The 
maximum parking ratio was to be 1.8.  Vice Chair Gustafson seconded the motion and it 
passed 6:1.  Commissioner Prager voted against, explaining that he liked the plan, but not the 
floodplain amendment due to a question of compliance with Goal 7.  Commissioner Swinford 
explained she had voted yes to the proposal, but still had many questions about the Foothills 
Framework Plan.  Mr. Powell announced the final vote would be held on November 5, 2012. 
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7. OTHER BUSINESS – PLANNING COMMISSION 

7.1 Residential Zoning Policy (LU 12-0018) 

Ms. Selden explained that the existing Comprehensive Plan policy provided the greatest 
discretion to the Commission and Council in terms of determining where appropriate locations 
for medium and high density residential zones were.  She pointed out that the policy stated 
that appropriate locations were near arterials or major collectors and transit service and that 
high density residential areas were in close proximity to commercial areas and/or employment 
concentrations.  She reported that the Comprehensive Plan Update Citizens Advisory 
Committee (CAC) had drawn from that concept and tried to add some additional certainty 
about what ‘in close proximity’ meant.  She pointed out that an earlier version of the proposed 
medium density residential housing policy indicated eligible locations for it were along sections 
of arterials, major collectors and neighborhood collectors that were within a half mile of vision 
districts. 
 
She recalled that the Commission had asked staff to remove neighborhood collectors and 
wanted to revisit the overall policy.  Ms Selden reported that a CAC work group examined the 
map showing eligible locations based on the policy, and saw some situations that did not make 
sense.  She indicated that they had identified eligible parcels along arterials or major collectors 
within R-15 neighborhoods where it would not want to allow a zone change and there were 
individual parcels in places where it might make sense to allow rezoning that were near but not 
along arterials or major collectors.  She explained that the work group had then focused on 
‘adjacency’ to existing areas of medium and high density that were near the appropriate 
roadways.  Ms. Selden asked if the adjacency concept made sense. 
 
Commissioner Johnson wanted to be sure the adjacency approach would not leave some area 
out that would be recognized as a good place for medium or high density (for example, for 
clustered housing), but was not adjacent.  He noted that the transportation might be there to 
support it.  Ms. Selden noted that the Housing Options section called for exploring things like 
cottages around shared courtyards.  She advised that some cities used an overlay or site 
specific requirements instead of tying cottage courtyards to zoned density.  She confirmed that 
this policy would not preclude the opportunity to have clustered housing if the neighborhood 
agreed it made sense.  Commissioner Johnson recalled places on the edges of the Rosewood 
area next to industrial uses where it might be appropriate and offer a good transition.  Vice 
Chair Gustafson commented the currently proposed policy was a big improvement and went in 
the right direction.  He observed that it would be easier for people to envision where it could 
be. 
 
Commissioner Bhutani suggested changing criterion “iii” for both medium and high density 
residential zoning to: ‘Near arterials or major collectors or a transit center.’  She suggested 
consolidating the medium and high density text.  Ms. Selden indicated that they planned to 
insert a reference to the Land Use Planning chapter at the beginning of this section.  She 
clarified that chapter was where other, more general, zoning criteria were.  Chair Gaar 
accepted the proposed policy with Commissioner Bhutani’s additional changes. 
 

8. OTHER BUSINESS – COMMISSION FOR CITIZEN INVOLVEMENT 

No discussion. 
 

9. SCHEDULE REVIEW 

Chair Gaar noted the special meeting on November 5 at the West End Building. 
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10. ADJOURNMENT 

There being no other business Chair Gaar adjourned the meeting at 10:10 p.m. 
 

Respectfully submitted, 
 
 
 
Iris McCaleb  /s/ 
Iris McCaleb 
Administrative Support 


