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CITY OF LAKE OSWEGO 
Planning Commission Minutes 

February 24, 2014 
 

 
1. CALL TO ORDER 

Vice Chair Randy Arthur called the meeting to order at 6:30 p.m. in the Council Chambers of 
City Hall, 380 A Avenue, Lake Oswego, Oregon. 
 

2. ROLL CALL 
Members present were Vice Chair Randy Arthur and Commissioners Puja Bhutani, Adrianne 
Brockman, Ed Brockman and Todd Prager.  Chair William Gaar and Commissioner Sandi 
Swinford were excused.  Council Liaison Jeff Gudman was also present. 
 
Staff present were Scot Siegel, Planning and Building Services Director; Debra Andreades, 
Senior Planner; Jessica Numanoglu, Senior Planner; Sarah Selden, Neighborhood Planner; 
Evan Boone, Deputy City Attorney; and Iris McCaleb, Administrative Support. 
 

3. COUNCIL UPDATE 

Councilor Gudman reported that the City Council had established their goals and they had 
remanded the West End Building (WEB) Rezone application to the Planning Commission.  He 
indicated that in regard to both the WEB rezone and the Wizer redevelopment cases the 
Council and the citizens offered extraordinary thanks and appreciation to the members of the 
Planning and Development Review Commissions.  He noted the Comprehensive Plan update 
process was nearly finished.  He pointed out the fact that most of the differences were 
relatively minor was a testament to how everyone had come together for the final result; the 
most notable difference was that the City Council had decided not to put the Multimodal Mixed 
Use Area (MMA) back in.  He related that the Mayor had asked the Commission to suggest 
ways to improve the goal-setting process in the future.  He stated that his own suggestion 
would be to let the boards and commissions present their goals before the City Council 
established its goals.  He highlighted the Council goals which included getting financing and 
moving forward with a new maintenance facility and the Police/LOCOM 911 facility; and to 
complete the Sensitive Lands/Healthy Ecosystems chapter of the Comprehensive Plan by 
November 2014. 
 
Mr. Siegel clarified for Commissioner A. Brockman that an applicant could request a 
continuance at any stage of the land use approval process and that if they did not substantially 
modify their application they would not have to pay an additional fee.  She commented that 
meant there was no motivation for them to work with citizens up front.  She noted that land use 
had been a very contentious issue in town and that for most people their actual contact with 
government was through a land use application.  She advised that how they felt about their 
government related to how they thought they were treated.  She observed that the applicant 
would not have to pay an additional fee, but the City would bear the cost of review of the 
second application and there could be citizens who had spent money on legal fees then had to 
do it again.  She commented this process wore people down and created contention which 
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was not healthy.  She suggested that there should be a positive incentive for the applicant to 
work with the community.  Councilor Gudman noted her suggestion fit the City Council goal to 
review master fees and charges and establish a cost recovery policy and various classes of 
fees.  Mr. Siegel indicated that staff was taking notes and would bring the issue up for 
discussion at the Commission for Citizen Involvement meeting scheduled for March 24, 2014. 
 
Commissioner E. Brockman said he was not sure how aggressive the City was about getting 
young people on different boards and committees.  He commented that having younger 
people’s perspectives and offering them a way to learn would be something he would like to 
see being done a little more.  Councilor Gudman noted that most boards and commissions 
had a youth member; sometimes the youth member used it as a check box on their resume 
but others were more attentive and participatory.  He acknowledged that this year the youth 
member on the Library Advisory Board had been a very positive addition to that board.  
Commissioner E. Brockman said he had read the City Council stance about annexation.  He 
said he wanted to encourage the City to come up with education regarding annexation for 
citizens that would let them know what the benefits of annexation were.  He recalled that 
testimony he had heard at annexation hearings showed him there was a mindset that there 
was no benefit to it.  Councilor Gudman agreed that they did not want to annex somebody who 
was angry about being forced to annex.  He agreed they should try to provide as much 
education as possible so that if the annexation did occur people would realize there was a net 
benefit to joining.  He related that it had been eye-opening for him to hear the testimony during 
annexations about what people thought was or was not going to happen to them because of 
somebody else being annexed. 
 
Commissioner Prager asked for clarification whether the goal to update the Sensitive Lands 
related parts of the Comprehensive Plan by fall meant the work on the code would be done 
later.  Mr. Siegel clarified the City Council had asked staff to work on the package: Plan, code 
and map.  He acknowledged that was ambitious, but he also noted the Healthy Ecosystems 
chapter was in process and the CAC and the Planning Commission had discussed it, so the 
code was not getting ahead of the Plan.  Mr. Siegel advised that they would make sure they 
had the right policy direction first and then the cart would be right behind the horse so it was 
consistent. 
 
Vice Chair Arthur inquired about the Council goal in regard to improving the effectiveness of 
city government and ‘Review and change as necessary the role and scope of City advisory 
boards’ meant.  Councilor Gudman explained it did not mean eliminating them, but doing what 
they could to make them become more effective and inclusive.  Vice Chair Arthur suggested 
the Council consider whether the Commission for Citizen Involvement (CCI) would have any 
appropriate input to provide.  Councilor Gudman said that any and all comments they had 
about what they thought could be done to make the boards and commissions more effective 
and more inclusive would be gladly received. 
 

4. CITIZEN COMMENT (Regarding issues not on the agenda) 

None. 
 

5. MINUTES 
5.1 

Commissioner A. Brockman moved to 

August 26, 2013 

approve the Minutes of August 26, 2013

 

, as amended 
by Vice Chair Arthur.  Commissioner E. Brockman seconded the motion and it passed 5:0. 
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5.2 

Commissioner A. Brockman moved to 

November 13, 2013 

approve the Minutes of November 13, 2013

 

, as 
amended by Commissioner Bhutani.  Commissioner Bhutani seconded the motion and it 
passed 5:0. 

5.3 

Commissioner E. Brockman moved to 

January 13, 2014 

approve the Minutes of January 13, 2014

 

, as amended 
by Commissioner Bhutani.  Commissioner Bhutani seconded the motion and it passed 5:0. 

6.  FINDINGS, CONCLUSIONS AND ORDER 
6.1 

Commissioner E. Brockman noted the site was larger than 75,000 sf but it was made up of 
three tax lots.  He referred to the chart on page 3 and asked Mr. Boone to discuss the 
implications if the lots were developed separately.  Mr. Boone indicated the table was a 
hypothetical analysis of potential density and lot size but someone could develop with less 
efficient lotting patterns. He explained that if someone were to develop the parcels separately 
they would each be under the 75,000 sf threshold and the developer would not be compelled 
to provide open space, so the lots would have to meet the zone’s minimum lot size.  He 
clarified that subdivisions of 75,000 sf or larger were required to have open space.  He noted 
that in a Planned Development (PD), when 20% of it was set aside for open space, the lot size 
could be reduced to 80% of minimum lot size.  He stated that if there were Sensitive Lands in 
the open space component, the PD had the ability to transfer density and develop the same 
number of lots at smaller lot sizes because of the open space set aside.  Commissioner E. 
Brockman noted that 80% of the zone’s minimum lot size would be 6,000 sf.  He explained he 
brought that up because it had not been discussed at the hearing. 

Comprehensive Plan Map and Zone Map Amendments – Carman Drive (LU 13-0049) 

 
Commissioner E. Brockman moved to approve the Findings, Conclusions and Order for LU 
13-0049-1834

 

.  Vice Chair Arthur seconded the motion and it passed 2:0:3.  Vice Chair 
Arthur and Commissioner E. Brockman were the only Commissioners present who were 
eligible to vote and they each voted yes.  Commissioners Bhutani, A. Brockman and Prager 
abstained. 

7. PUBLIC HEARING 
7.1 

A request from the City of Lake Oswego for amendments to the Community Development 
Code (CDC), Chapter 50.03.002.3 Use Table, LOC 50.03.003.4.f Commercial Use Standards, 
LOC Table 50.06.002‐3 Parking Requirements, and 50.10.003 Definitions, to allow “Farm 
Stands” in certain zones.  The hearing was continued from February 10, 2014. 

Community Development Code Amendments – Farm Stands (LU 13‐0067) 

 
Vice Chair Arthur opened the public hearing.  Mr. Boone outlined the applicable criteria and 
procedure.  Commissioner Prager declared a potential conflict because he was a consulting 
arborist to the Kruse Village property where the Parsons Farms’ stand was.  He indicated he 
would not have any financial benefit or detriment because of the decision.  No one present 
objected to any Commissioner hearing the matter. 
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Staff Report 
Ms. Numanoglu advised one of the main drivers behind the proposed amendment was that 
after Parsons Farms was displaced by the Kruse Village development, the City had received 
numerous letters from citizens asking the City to find a way to keep Parsons in the city limits.  
She explained that owners of Kruse Village offered to allow Parsons Farms to locate in a 
pavilion in their parking lot that had already received design review approval; however, 
because farm stands and retail food sales are not allowed in the Campus Research and 
Development (CR&D) zone, this amendment would be needed for them to locate there.  She 
advised that the proposed amendment was not just about one business alone, it also helped 
implement the Comprehensive Plan goal of access to local food which talked about 
encouraging farm stand type uses as a way to allow citizens access to local, fresh foods.  Ms. 
Numanoglu noted that the ordinance would add the definition ‘Farm Stand’ to the code and it 
would allow Farm Stands as a primary or accessory use in the Neighborhood Commercial, 
General Commercial, and East End Commercial zones; as an accessory use in the Office 
Commercial, Campus Research & Development, and Foothills Mixed-use zones; and as a 
conditional use in the Campus Institutional, Public Functions and Parks and Natural Area 
zones.  She clarified that as accessory uses Farm Stands were limited to 800 sf total floor 
area; one per site; and there were no parking requirements; and as a primary use Farm 
Stands would be required to meet the general retail parking requirements. 
 
Ms. Numanoglu related that the proposed amendment had been pulled from the Commercial 
Code Streamlining Project package (which was on hold pending the Comprehensive Plan 
update) because of the Parsons issue.  She noted that the Commission had already discussed 
farm stands in a previous work session and since then staff had made a few changes.  She 
reported that the changes included making it a conditional use in the Campus Commercial 
(CI), Public Functions (PF) and Park and Natural Area (PNA) zones where it might have 
impacts on the neighborhood, and applying the size and one-per-site limitation on accessory 
use to ensure it was subordinate to the primary use.  She explained this amendment did not 
address some other potential barriers to farm stand uses posed by the Building Code and 
Community Development Code (CDC) requirements because of the limitations of the scope of 
the code streamlining project and because of limited staffing resources.  She advised that 
unless directed to address those other issues staff was just dealing with the use barrier in this 
code amendment; it did not include looking at design review standards or temporary structures 
and use standards.  Ms. Numanoglu clarified that tent structures typically used for farm stands 
required a building permit if they were erected for 180 days or more; Parsons might be typical 
of other farm stands in that they operated approximately nine months of the year.  She 
indicated that most tents did not meet Building Code requirements with regard to things such 
as wind shear or snow load.  She advised that the CDC restricted tents, trailers and other 
portable structures for retail sales to 14 days in any six-month period; anything outside of that 
was considered permanent use and was required to go through design review.  She concluded 
that if Farm Stands wanted to operate within a portable structure for more than 14 days out of 
the calendar year and for more than six months they would be required to get a building permit 
and have to go through design review. 
 
In regard to approval criteria Ms. Numanoglu highlighted the Metro code requirement that 
restricted the size of retail uses in employment areas such as the CR&D zone.  She clarified 
that if Kruse Village added Parsons Farms it would not put Kruse Village over their 60,000 sf 
limitation.  She concluded by reporting that staff found the proposed amendment complied with 
all of the applicable criteria and recommended approval of the Farm Stand amendment as 
outlined in Exhibit A-1. 
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Questions of Staff 
Ms. Numanoglu clarified that any farm stand located within a portable structure exceeding 14 
days in any six-month period had to go through design review regardless of whether it was a 
conditional or permitted use; that was current code that would not change.  Commissioner A. 
Brockman suggested a two-track system with an expedited track that meant that if someone 
who wanted to have a farm stand in May did “x” it would go right through and they would not 
be held up for a whole year; the other track would be for those who wanted to do other things 
and it could include design review.  Ms. Numanoglu agreed that would be a solution; the 
Commission would need to direct staff to do that work; the Commission would need to discuss 
what the related standards would be; and it could be a future code amendment. 
 
Ms. Numanoglu was asked to describe the process Parsons Farms had gone through; what 
had been approved; and if that would serve as the prototype for an expedited track.  She 
related that Kruse Village was a commercial/office/retail development of six buildings that had 
been approved last year.  She believed that Kruse Village and Parsons Farms had tentatively 
agreed that if the proposed amendment was adopted, Parsons Farms could locate in a paved 
area that was a walkway across the parking lot that featured a permanent, wood and metal, 
pavilion structure in the middle of the development.  She noted that it was partially covered, 
but not enclosed and that they were looking at possible temporary, removable, aesthetically 
pleasing solutions to keep out weather and wind.  She said there was plenty of room for 
Parsons Farms to locate there and they had already received design review approval.  She 
indicated that the structure had not been specifically designed to accommodate Parsons 
Farms.  She was not sure it could serve as a prototype for other farm stands when they wrote 
the code because the structure was custom-designed for this particular development and may 
not translate well on other sites. 
 
Ms. Numanoglu agreed that the table should clarify that a farm stand was a ‘conditional 
accessory use’ in the CI, PF and PNA zones.  She pointed out that the PF and PNA zones 
were typically located in neighborhoods and the conditional use process looked at 
compatibility and impacts.  Commissioner Prager noted there was a cost for the conditional 
use process and asked if clear and objective standards could be used to address those 
issues; applicants who wanted to deviate from those standards could use the conditional use 
process.  Mr. Siegel recalled the Commission had discussed what kinds of commercial uses 
might be appropriate on public lands with schools and parks and that during the 
Comprehensive Plan update process it had become apparent that introducing commercial 
uses or mixed-use on any scale into residential neighborhoods was a concern.  He reported 
that the context of each site and the neighborhood it was in were going to be different so staff 
recommended subjecting the use on each site to conditional use review by the Development 
Review Commission (DRC). 
 
Commissioner E. Brockman was concerned that the conditional use type of format might not 
be viable or appropriate because of the expense in comparison to its temporary use.  He 
wondered if there was any type of simpler administrative decision that did not go to a full blown 
conditional use permit that could be used.  Ms. Numanoglu said that was design review.  She 
advised that although the conditional use process was a little more difficult and time 
consuming than design review, there was still time and cost involved in design review.  She 
advised that the City Manager had the authority to refer smaller design review applications, 
such as a small stand, to staff for a staff level decision instead of referring them directly to the 
DRC.  Commissioner E. Brockman commented that made more sense. 
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Ms. Numanoglu was asked if adoption of the proposed ordinance would enable the Parsons 
Farms stand to go into Kruse Village without any impediments.  She advised there were none 
related to the planning process and that Parsons Farms would be allowed outright as an 
accessory use, however they would have to meet the size limitation.  She clarified that design 
review had already been done, but they were required to obtain a city business license. 
 
Staff advised that if the Commission wanted them to look at design review requirements or 
temporary structures/uses staff would need to prepare a separate code amendment proposal.  
They suggested that it could be made part of the annual package of CDC amendments the 
Commission was to study in March.  Vice Chair Arthur observed there was a desire among the 
Commissioners to take a more comprehensive look at it. 
 
Commissioner A. Brockman indicated she was concerned about opening the door to putting 
the use on public lands.  She asked if the City attorney questioned allowing this use on public 
lands but not allowing other uses of a commercial nature.  She reasoned that if she had a kitty 
rescue business, for example, it would be great to be able to bring it to parks where everybody 
saw the cute cats; she would argue that impact was no greater than the farm stand.  Mr. 
Boone indicated he thought there were some public lands where it might be appropriate and 
some where it would not be appropriate; they had to look at the purpose.  He noted for 
example, Luscher Farm was a city owned property that encouraged urban agriculture, if it was 
in the City it would be totally consistent to have a farm stand on it.  He pointed out that 
Millennium Park was used for the Farmers’ Market, which was promoted as a community 
gathering.  He advised that the Comprehensive Plan said they wanted to provide for urban 
sustainability of agriculture and kitty rescue was not in the Comprehensive Plan so that use 
would be harder to justify.  Commissioner A. Brockman said she could argue it was a similar 
use.  Mr. Boone indicated the City would likely not agree that was close enough use for the 
type of facility.  Commissioner A. Brockman then suggested she might make crafts and want 
to sell her crafts there, her point was that they needed to carefully tailor this.  She advised that 
there should be parameters so they were not approving it carte blanche.  Mr. Boone said he 
thought on some public lands it would be defensible as appropriate and on some it would not.  
He indicated he did not think the Commission had to wrestle with the discriminatory practice 
issue in this hearing but it was certainly a cautionary provision to the administration in regard 
to which properties they were going to choose for it or not. 
 

Public Testimony 
Cheryl Uchida, Quarry Road, Lake Oswego, 97035, testified as the Co-Chair of the Waluga 
Neighborhood Association

 

, she said Association residents had enjoyed the convenience of 
buying fresh produce and holiday greens and trees from Parsons over the years and they 
appreciated that staff had found a way for this specific type of business to continue, especially 
in the Lake Grove area.  They thanked Gramor Development for agreeing to accommodate the 
business in Kruse Village.  She said they supported the proposed amendments to allow for 
and define Farm Stand in select zones; however, in the interim, during construction of Kruse 
Village, they encouraged the City to allow the farm stand to be sited at another reasonable and 
temporary location.  They also hoped that Parsons could work with the City to find a way to 
operate their business without interruption so they did not risk losing their loyal customer base. 

Questions 
Vice Chair Arthur noted the Waluga Neighborhood Association’s letter in support of the 
Parsons Farms stand indicated that increased motor vehicle volume, cut-through, and 
speeding was a concern for them and that despite that they supported the text amendments.  
He asked Ms. Uchida to confirm whether they had any further comments about any concerns 
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related to traffic.  Ms. Uchida indicated no, they had put that in their letter to warn about their 
concern for traffic in general.  She commented that putting Parsons in the middle of the Kruse 
Village development might cause an overall increase in vehicle traffic because having Parsons 
there might bring in more customers for Kruse Village and vice versa.  She said many of the 
customers - she did not know the ratio - walked there and there were a lot of drivers passing 
by now who went out of their way to go there.  She said believed Kruse Village had agreed in 
their land use application to finish the sidewalk on Carman Drive and around the corner on 
Quarry Road.  She noted Commissioner Prager had been involved in determining which trees 
to save when they completed the sidewalk and made it safer for pedestrians to visit the site.  
She related that she had looked for other sites Parsons might use in the interim and what it 
might do to traffic.  She reported that the only likely places she thought she saw for that were 
the WEB site (currently zoned OC) or the parking lot of the church across the street on 
Carman/Parkview/Kruse Way (which was not in her neighborhood so she did not pursue it). 
 
Peter F. Fry, SW Main, Rm. 105, Portland, Oregon, 97205, stated that he was a planning 
consultant working with Parsons Farms

 

.  He related he had experience as a member of the 
Multnomah County Planning Commission when they dealt with farm stands and that his wife 
had been one of the founders of Gresham Farmers’ Market.  He said farmers’ markets had 
mushroomed across the state since then because there had been a fundamental change of 
how farmers got their products to market, and because people valued being able to buy fresh, 
local vegetables, fruits and flowers.  He related that Parsons Farms operated stands 
throughout the region and that different jurisdictions had different requirements.  He reported 
that cities were starting to bring agriculture back into town; Detroit was doing it and Portland 
had just done a major study looking at agriculture in that city.  He said Parsons Farms had 
been at the Lake Oswego site for 24 years and they had no control over the fact the site was 
sold.  He indicated that they were looking at sites all over Lake Oswego and had been asking 
staff to comment on potential sites; however, staff had been unable to do anything because of 
the code.  He clarified this was not driven by the Carman site, but by Parsons’ desire to be in 
Lake Oswego where they were desperately looking for somewhere to locate.  He advised that 
ambiance was critical; people could buy fresh local produce at stores like Safeway and 
Albertsons, but it was a different experience that people valued to drive off the road to a tent 
and walk through it seeing all the vegetables and flowers.  He stated that was why they 
needed to be in a tent and not in a store.  He said there was no question that a popular farm 
stand would attract traffic to it; however, those drivers were not generally on the road for the 
purpose of going to a farm stand, they passed it on their way home or to other places.  He 
advised that the 800 sf limit was a little tight.  He explained he had recommended it to staff, 
but after that he had talked to Mr. Parsons who said it should be 1,200 sf.  He said there was 
another issue related to the provision about wind shear and snow because they did sell 
Christmas trees during the holiday season.  He clarified that they were not usually open in the 
worst part of the winter; however, they were usually open in March. 

Questions 
When asked to clarify when the farm stand operated, Mr. Fry indicated they did not operate 
year around, but it went along with harvest times.  He indicated that in April, May, and June 
they were starting to bring flowers in; in June and July they would sell early vegetables; in July, 
August and September they would have pumpkins, corn, and gourds.  He added that they had 
lots of berries in June and July.  He indicated that they closed down in October and November, 
and then opened in December to sell trees. 
 
Cliff Parsons, Mulino Road, Canby, Oregon, submitted a letter.  He said they were happy this 
was being proposed in Lake Oswego and they really wanted to stay in the neighborhood 
where they had been for 25 years. 
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Questions 

Mr. Parsons was asked to clarify whether Parsons would want 1,200 sf and if Kruse Village 
was willing to accommodate them at 1,200 sf.  He indicated they had always run under 1,200 
sf.  He clarified that he was not sure, but believed the size of the building at Kruse Village was 
850 sf to 900 sf.  Vice Chair Arthur noted the proposed amendment limited farm stands to 800 
sf as an accessory use.  Mr. Fry indicated he was unsure whether they were an accessory use 
on the Carman Drive site and asked staff to clear that up.  He clarified their existing tent on 
Carman Drive was 30’ x 40’ or 1,200 sf.  He indicated he thought the space Kruse Village was 
preparing for Parsons Farms was in the 800 to 900 sf range.  When asked if that was 
satisfactory, Mr. Fry confirmed they could make do with that amount. 
 
Commissioner Bhutani asked staff to explain how they arrived at 800 sf.  Ms. Numanoglu 
related that when she talked with Mr. Fry to find out what size Parsons’ current tent was he 
had estimated it was 800 sf; and, the plans for Kruse Village showed the area that Parsons 
would occupy was roughly 800 sf (the actual pavilion was bigger).  Staff used that information 
to determine what would be a reasonable size for farm stands as an accessory use (as a 
primary use there was no size limitation).  She clarified that Parsons Farms would be an 
accessory use on the Kruse Village site, which was in the CR&D zone, so it would be limited to 
800 sf. 
 
Parsons Farms representatives were asked if they would share what other locations in the city 
they had looked at besides the two locations Ms. Uchida had mentioned.  Mr. Fry said he and 
Mr. Parsons had looked at 17 sites in Lake Oswego and reduced that to about 5 viable sites.  
He indicated that they were generally on collectors or arterials and they were generally not 
inside of a neighborhood because there was no visibility.  He recalled that they had looked at 
the former OTAK site on Boones Ferry Road; a site going towards Tigard; and a vacant site 
close to where the homebuilders site was, which was about as close as they came to 
penetrating into a neighborhood.  He reported that they had a Tigard site on a collector street 
on the other side of the freeway, a Multnomah site on the main road from I-5 and a site on 
Alameda Ridge on Fremont Street.  He explained that the Carman Drive site was pretty 
important to the Parsons because it had been their first site and it was an important site for 
financial reasons.  He pointed out that they had obviously built a very strong market there 
which was illustrated by the neighborhood’s and citizens’ letters and that it had been quite 
stressful to lose it.  He clarified that Gramor had not been inclined to have Parsons on their 
site until about three months ago when a leasing agent had told them it would be a very 
positive thing to have Parsons there.  He said he wanted to be clear that was not a done deal 
and Parsons’ request had not been driven by that site. 
 
Mr. Parsons said they were trying to find some place to locate for 2014; while this code 
amendment should help them do it, the question was would it be approved in time.  He 
explained that when they were looking for space to use for a year, until they could be in Kruse 
Village, the property owners asked them if the City would let them; they had to tell them it did 
not fit the code and they did not have approval now.  He advised that it did not look like they 
would be in Lake Oswego in 2014 and that hurt their business in a lot of ways.  He and Mr. Fry 
confirmed that they did not yet have an interim location and they were working on it. 
 

Deliberations 
There was no other public testimony.  Vice Chair Arthur opened deliberations.  Commissioner 
A. Brockman said she supported the proposal, except that for now she would leave out the 
public zones until they saw what standards were proposed.  She explained she had a hard 
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time approving it without the whole package.  She wanted to know what the impacts were and 
what they were going to address.  She proposed that they approve the code amendments, 
leaving out the public use zones.  She indicated it would be nice if they figured out a way the 
farm stand could market their produce this season.  She suggested the City could have a two-
track system where they would allow it – even if it was temporary and just there for five 
months.  She reasoned that it was a big community asset and it would be better than nothing.  
She suggested they should figure out a way that they could expeditiously approve farm stands 
in certain zones, noting that they might be a little more stringent in other zones. 
 
Commissioner A. Brockman moved to approve the ordinance subject to the omission of the 
public ownership zones of PF and PNA at this time until they could bring them forward with 
standards and had really fleshed it out.

 

  She explained she would remove them because there 
were some precedent issues to be considered that could backfire on the City to be considered.  
She anticipated she would make a subsequent motion having to do with an expeditious 
process. 

Staff clarified that the PF zone included uses like schools and city facilities, and PNA was 
generally parks and removing those two zones from the approval meant farm stands would not 
be allowed there at all.  Commissioner Bhutani noted that schools were in the PF zone and 
they were identified as neighborhood hubs in the Comprehensive Plan so it meant they would 
not consider farm stands as conditional accessory uses at schools.  Commissioner A. 
Brockman clarified her proposal was to remove the two zones for now and then come back 
and discuss related conditional use criteria because she thought there were more issues that 
needed to be looked at.  She indicated that after they had made sure that the impacts were 
mitigated and all of the issues had been thought about they could have a more comprehensive 
approach to farm stand issues. 
 
Staff was asked if they had any concern about not including the PF and PNA zones and if it 
would interfere with having the Farmers’ Market at Millennium Plaza.  Mr. Siegel reported 
there were no immediate requests to site a farm stand on any public zone property that staff 
was aware of.  He said he thought it would be wise to take a step back and look at the use and 
figure out areas where a more streamlined approach with a narrower set of conditional use 
criteria could address the potential concerns of locating a farm stand on public property.  He 
recalled that Mr. Boone had mentioned that some public sites would be more or less 
appropriate for siting a farm stand on than others.  He advised that the two-track approach 
would work for the City and that staff could look at ways to streamline the process where the 
use could be more compatible and then step back and apply the more general conditional use 
criteria in other areas.  Vice Chair Arthur seconded the motion. 
 
Staff was asked about the CI zone.  Ms. Numanoglu advised that zone was only in one area 
which was Marylhurst off Highway 43.  She noted that there was a lot of open, underutilized, 
land there next to the highway where there was a lot of traffic.  She indicated that that zone 
had been included in the proposal because it could potentially be an attractive location.  
Commissioner Prager suggested if the Commission was concerned that the conditional use 
process was not developed for it they should take out the CI Zone as well and then deal with 
the whole conditional use process later. 
 
Commissioner A. Brockman amended her motion to recommend approval of the code 
amendments related to accessory and permitted uses, but eliminate conditional uses in Public 
Functions (PF), Park and Natural Areas (PNA) and Campus Commercial (CI) zones

  
. 
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The Commission was to revisit these more comprehensively at a future date.  Vice Chair 
Arthur seconded the amended motion.  The vote was conducted and the motion passed 5:0.  
Mr. Boone announced the final vote on the findings was on March 10. 
 
Commissioner A. Brockman moved to direct staff to return with a proposal for a two-track 
process

 

:  one track would be that if certain clear and objective standards were met, the 
request was approved administratively with notice to surrounding property owners, who would 
have the opportunity to appeal. 

Commissioner A. Brockman said she thought they needed to encourage and support farmers 
and the community.  Commissioner Bhutani said she liked that idea and it was in the interest 
of the City and all the people there to have an easier process for having farm stands.  She said 
she would like to widen the motion so there were other ways that could be considered and it 
was not just restricted to this one; if staff came up with any other ideas they could bring them 
forward.  Commissioner A. Brockman agreed to widen the motion

 

, commenting that she had 
visited a number of farm stands and they generally looked the same so, it did not seem like it 
would be a big challenge to come up with some criteria for expediting it.  Commissioner 
Bhutani seconded the motion. 

Commissioner E. Brockman asked if this type of motion would open the door to Parsons 
Farms operating during 2014.  Commissioner A. Brockman said she hoped so.  Mr. Siegel 
noted that the code amendment opened up the zones where the use could be permitted either 
as a primary or accessory use.  He acknowledged that the motion to direct staff to look at the 
procedure could expedite the process of siting a farm stand on a temporary basis.  He 
suggested that the Commissioners could also direct staff to look at what would categorize the 
use as a temporary use versus a permanent use.  Commissioner E. Brockman recalled 
Parsons currently had a 1,200 sf tent and the new 800 sf limitation would mean if they were to 
operate in 2014 they would have to get a different tent.  Vice Chair Arthur recalled Mr. Parsons 
had indicated he was willing to work within that space and commented that perhaps he could 
work out an accommodation.  Commissioner A. Brockman advised that some cities had a 
revocable permit for unique situations like Parsons’ that was good for only a certain length of 
time.  Mr. Boone indicated the city did not use revocable permits in that manner and that like 
any other use this use would have to comply with whatever the conditions were the code 
imposed in order to be allowed to operate.  Commissioner A. Brockman noted that her second 
motion would mean staff would come back with a two-track proposal so farm stands could be 
sited quickly.  The vote on the motion was conducted and it passed 5:0.  Mr. Boone 
announced the vote on the findings would take place on March 10. 
 
Vice Chair Arthur indicated he thought there was consensus that the Commissioners wanted 
to encourage the City - if possible and appropriate - to try to facilitate having Parsons 
operating in Lake Oswego in 2014.  He said he understood Parsons was interested in doing 
that and there was strong community support for it.  Commissioner Bhutani suggested that 
when staff returned with a proposal for a two-track process they should also look at conditional 
uses for the three zones that were postponed.  Mr. Siegel anticipated staff would provide 
several options for the Commissioners to consider. Vice Chair Arthur announced a five-minute 
recess and thereafter reconvened the Commission for the work session. 
 

8. WORK SESSION 

8.1 

Review the two‐track development review process for needed housing. 

Clear and Objective Standards (PP 12‐0007) 
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Staff Report 
Ms. Selden recalled the Commission had previously reviewed the concepts and the first draft 
of code amendments and they had discussed having a two-track review process.  She 
reported that staff and the consultant had then tested the standards against some projects of 
good design and made some revisions.  She advised that the State required the City to 
provide an opportunity for all needed housing to be reviewed against a clear and objective set 
of standards so the standards did not cause any unreasonable cost or delay in meeting the 
housing needs of the community over the next 20 years.  She said that staff was asking the 
Commission to consider having a Track 1 clear and objective process and a Track 2 
discretionary process; consider how the discretionary review criteria would work; and consider 
how mixed-use development with a residential component would be reviewed. 
 
Ms. Selden talked about the current development review process for housing.  She pointed out 
that except for development in Old Town, the review process for a house was ministerial and 
typically took four weeks.  She explained that Planning staff reviewed the plans to ensure they 
complied with the development standards and a building permit was issued.  She clarified that 
the Minor Development Process was used for larger projects of three or more attached 
dwellings, multifamily housing, mixed-use development with a residential component, non-
residential structures, and any development in the Old Town Design District.  She noted that a 
Minor Development involved a pre-application conference; notice of a complete application; a 
14-day comment period for staff decisions; or a DRC hearing with opportunity for public 
testimony (who reviewed it was determined by the City Manager).  She advised that there 
were a couple of types of standards used as decision making criteria:  the code had clear and 
objective standards including dimensional standards for setbacks and height; and there were 
discretionary standards, many in regard to design.  She said an applicant might ask for a 
variance to an objective standard, but they would not ask for variances to discretionary 
standards as there was nothing concrete to vary from. 
 
Ms. Selden referred to slides that showed a quick snapshot of what variances would be 
offered in a review process for a multifamily structure.  She clarified that minor variances were 
not allowed to vary the allowed use or density; a major (hardship) variance allowed larger 
variations to lot width or depth, lot coverage, FAR, height or other standards not covered by 
minor variance procedures.  She explained that in addition to the Minor and Major Variance 
processes there were some special exceptions specific to design districts in the Downtown, 
Lake Grove Village Center, and Old Town areas.  She indicated that those were the basic 
procedures in place today. 
 
Ms. Selden related that staff proposed a two-track process for housing.  She explained that 
Track 1 would be a clear and objective review track; it was a streamlined and expedited 
process that would be available if the application met all of the code standards; it involved a 
ministerial review.  She clarified that there was no public notice, public comment period, or 
opportunity to appeal with a ministerial review; the decision–making criteria were just a 
checklist of the clear and objective standards.  She reported that in response to neighborhood 
association concerns about public involvement – particularly Old Town Neighborhood 
Association concerns - Ms. Selden proposed an additional option for Track 1; Option 2 was a 
Minor Development rather than Ministerial Development process.  She and Mr. Boone 
explained that under this option the DRC was the review body; the public had the opportunity 
to comment on whether they felt the application met the clear and objective standards; and the 
decision was to be based on clear and objective criteria.  Ms. Selden advised that the State 
statute did not prohibit a process of taking public comments and having a public hearing body 
make the decision, but it did require the decision to be based on clear and objective criteria.  
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Mr. Boone explained that the risk to consider was that the testimony could stray from the clear 
and objective standards. 
 
Ms. Selden explained that the Track 2 process was a discretionary design review similar to the 
one used today; it was an alternative track for the applicant who wanted more flexibility.  She 
pointed out that in order to be allowed to do something different from what the design 
standards offered, the applicant would have to show it met the intent of the code based on 
code purpose statements; and that it met new design criteria outlined in Attachment 1: Draft 
Design Principles.  Ms. Selden noted that this track involved a pre-application conference; 
public notice; a public comment period or DRC hearing; and opportunity to appeal to the City 
Council.  She reported that the advisory committee had found that the proposed Draft Design 
Principles worked in the Old Town Neighborhood and were excellent design advice and 
guidance for the entire city.  Ms. Selden confirmed that if an applicant wanted a variance they 
had to follow Track 2. 
 

Discussion 
Commissioner A. Brockman wanted clarification about what staff meant by ‘clear and objective 
standards.’  Her concern was that if a standard said something like, ‘If you have ten trees you 
can have a fourth story’ then staff would be granting exceptions, even under the clear and 
objective process.  She held if they did that, the public needed to be involved and allowed to 
speak about it.  Commissioner Bhutani agreed they could not approve the process without 
being comfortable with the standards.  She recalled a time when the Commission had met with 
the DRC to get their input on standards.  She related the advisory committee had struggled 
with getting clear and objective standards for compatibility when the existing buildings of good 
design were lower than what the base zone allowed.  She recalled that they had asked staff to 
reflect on it and come up with some related standards. 
 
Commissioner A. Brockman noted that Draft Design Principles did not address traffic flow 
through neighborhoods and one of the City Council goals was maintaining quality 
neighborhoods.  She held that architects just looked at how pretty the building was and they 
did not look at impacts to the broader community.  Ms. Selden noted the Principles were 
meant to address design, not necessarily development functionality.  She said that perhaps 
the context sensitive relationship language that called for the City to take into account 
proximity to existing uses, height and massing relationships, surrounding building characters, 
street widths and functions, open spaces and view corridors’ could be expanded or other 
criteria could be added.  Commissioner A. Brockman questioned how the Track 1 process 
could have a clear and objective standard in regard to aspects such as where the parking was 
located. 
 
Ms. Selden discussed options for Track 1.  She explained that Option 1 was ministerial staff 
review described in the staff report; however, she was now suggesting they consider clear and 
objective Option 2, which made the DRC the decision-making body.  She advised the DRC 
would make their decision based on whether or not the application met clear and objective, 
measurable, standards.  Commissioner Bhutani noted that it added public notice, public 
comment, and developers would know they definitely had to go through a public process.  
Commissioner A. Brockman contrasted that with Option 1, which did not involve a public 
hearing and public comment period.  Ms. Selden said she was hearing that they liked Option 
2. 
 
Commissioner Prager observed that, theoretically, whether it was staff or the DRC looking at 
clear and objective standards, they would be coming out at the end of the process with the 
same outcome.  Commissioner A. Brockman said the difference was that the public would 



 APPROVED:  05/12/2014 
 

City of Lake Oswego Planning Commission 
Minutes of February 24, 2014 Page 13 of 19 

have input and be able to make the judgment as to whether the standards were met.  She 
commented that staff was not always correct as to whether or not they were met.  She noted 
the decision could be appealed to the Land Use Board of Appeals (LUBA).  Commissioner 
Bhutani indicated that the process would be improved by getting public comment.  
Commissioner Prager remarked that it could also become more political and they needed to 
consider that.  Commissioner Bhutani commented that it was a good change to make a clear 
and objective track for multifamily housing. 
 
Commissioner Bhutani noted the City was talking about focusing future growth and higher 
density development in town centers and employment centers, which were places where the 
community was very concerned about character and compatibility.  She advised that to allow 
mixed-use development - which would be substantial developments no matter how much 
housing they had or did not have - without going through public comment period or public 
hearing would not sit well.  She said she thought Option 2 was trying to get there. 
 
Commissioner E. Brockman asked staff to explain the intent and purpose of the state’s clear 
and objective standards requirements.  Mr. Siegel advised that ORS 197.307 called for clear 
and objective standards for housing; the legislature had agreed with the home-building 
industry that a clearer and more predictable process would benefit consumers and the 
industry.  He recalled that as a consultant he had written the model code that the state and 
communities all over Oregon had used to update their codes and they each had different ways 
of implementing it.  He advised that smaller cities generally had their Planning Commission or 
their version of the DRC as the decision-making body on even fairly routine decisions and they 
were administering clear and objective standards.  He clarified that most of them were using 
the two-track approach because they wanted to offer that flexibility and it gave applicants a 
choice.  Commissioner E. Brockman noted the State and the Home Builders Association 
(HBA) wanted to have a ‘predictable’ process.  He explained the HBA was concerned that in 
the real world property negotiations and sales were based on an agreement about what they 
saw in the code, but the process was unpredictable, everything changed, often resulting in the 
breakdown of negotiations.  He said having a predictable, clear and objective standards route 
was a real desirable thing for builders and developers.  Mr. Siegel noted one of the objectives 
was to prevent undue costs or delays in decision making.  He referred to Option 2 and noted 
there was a role for the DRC and the Planning Commission to play in administering the code 
even under the clear and objective standards process.  He advised that people were going to 
differ on how the standards were to be interpreted because the code could not be written for 
every situation that came up. 
 
The Commissioners entered into a discussion of the Residential Infill Development (RID) 
process after Commissioner A. Brockman commented that people buying houses liked 
predictability too, and it was important to the long term health of the community.  She indicated 
that because the RID process allowed just about every standard to be varied, someone buying 
a house in the community could not predict what would happen next to or in front of them.  
Commissioner E. Brockman related that none of his clients had actually used the RID process; 
they knew people who had gone through it who had related the difficulty and length of time it 
took.  Commissioner A. Brockman recalled some people had told her they decided to go 
elsewhere rather than buy in Lake Oswego because there was no way they could assess what 
could happen around them.  Commissioner Bhutani asked what the intent of RID was.  Mr. 
Siegel advised that the RID process was intended to be a flexible alternative that would result 
in a better design and greater compatibility.  Ms. Andreades recalled the Planning Commission 
had once considered whether the RID process should be removed but decided to keep it.  She 
advised the process was driven by design and it was intended to create compatible design; it 
would address the question of what compatibility was, for example, when a newer house was 
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on one side and an older house was on the other side.  Mr. Boone indicated that reasonable 
minds could differ even about clear and objective standards and that was where the element 
of unpredictability came in; RID was an expedited process administered by staff and the 
decision could be appealed to the DRC.  Mr. Siegel recalled there was a peer review 
committee composed of architects and design professionals who would evaluate RID 
proposals.  Commissioner E. Brockman commented that sometimes the code was developed 
with symmetrical situations such as a rectangle or square in mind, but that was not necessarily 
the shape people had to deal with in the real world; sometimes when a person abided by one 
code that caused the problem that they were not able to meet another code.  Vice Chair Arthur 
noted RID was not the subject of this meeting but he thought the Commission would like to 
discuss the RID process.  He asked Mr. Siegel to keep that in mind when he looked at the 
Commission’s future schedule. 
 
Ms. Selden clarified for Vice Chair Arthur that the ‘comment period’ in the clear and objective 
review process was an opportunity for the public to submit written comments in advance of the 
decision.  She was asked about a statement regarding variances in the staff memorandum 
that indicated the applicant would still have to apply for a variance but that may not require 
Track 2 discretionary design review if the application otherwise complied with the clear and 
objective design standards.  She said that section of the staff report was not quite in line with 
the rest of the description of how that process would work and that staff was now thinking that 
the applicant either meet every single code standard or they would go through the 
discretionary review process, which could involve asking for a variance to a standard, such as 
a side setback.  She clarified that the applicant would ask for the variance and at the same 
time go through the discretionary review process. 
 
Mr. Boone discussed the question that if the applicant was asking for a setback variance for a 
multifamily structure did the review then also look at design by moving out of the clear and 
objective track for design?  He said it could be set up so they only looked at the scope of the 
variance; however, the applicant might just be there to vary the setback, but the solution might 
involve the design; if they did not ask for a variance to the design component it could result in 
denial. 
 
Commissioner Bhutani commented that they needed to keep it simple.  She indicated she was 
fine with the proposal for townhouses and residential attached structures, but multifamily 
structures were going to be in key areas of town and employment centers.  She advised that if 
they were going to consider a variance for them it needed to be considered through a Track 2 
process.  She indicated she was concerned that a four-week clear and objective track could 
discourage good design when they wanted to encourage it; if they had to go through the DRC, 
they were leveling the playing field and providing an incentive for good design by designers 
who might want to go beyond the box.  Commissioner A. Brockman suggested that if the 
purchaser of the WEB site wanted to put 250 multifamily dwellings on it the neighbors would 
want an opportunity to comment and if the process did not give them that opportunity they 
were just asking for trouble. 
 
Ms. Selden observed that Commissioners A. Brockman and Bhutani thought Option 2 would 
be preferable.  Vice Chair Arthur said he liked Option 2.  Commissioner A. Brockman asked if 
the neighbors would have to pay an appeal fee.  Staff advised there was a fee unless the 
appellant was a recognized neighborhood association.  Mr. Boone advised there was a fee for 
an appeal of a staff decision; however the Commission could recommend that the City Council 
change the Master Fee Schedule, but fees were not usually incorporated into the code.  He 
advised the Commission to be careful in regard to what decisions they would require to be 
made by the DRC.  He recalled a previous requirement that all decisions in regard to the 
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Willamette Greenway provisions had to go to the DRC, no matter how minor. This was pretty 
burdensome on property owners until the Commission changed the decision-making body to 
the reviewing authority, which could be staff or DRC. 
 
Commissioner Bhutani said she would like to get the DRC’s take on the proposal to ensure the 
process worked.  Commissioner A. Brockman wanted the Commission to study it and then 
have the joint study session with the DRC.  Ms. Selden agreed to create a schedule for that. 
 
Ms. Selden asked if the City should be encouraging applicants to use one of the tracks or if 
they should be viewed as equal opportunities.  She reported that the advisory committee 
wanted to encourage applicants to go through the discretionary process so there was more 
oversight and opportunity for public comment.  Commissioner A. Brockman commented they 
should be equal.  Ms. Selden indicated that if they were moving forward with Option 2:  Minor 
Development, that was more similar to the discretionary review process.  She indicated she 
thought the 90 to 120 day review process may be shortened if it was easier to review 
proposals against clear and objective standards than discretionary standards.  Mr. Siegel 
asked the Commissioners to keep in mind the Council goal to have a business friendly permit 
process.  Staff would be looking for more direct and effective ways to review all types of 
applications including clear and objective and discretionary. 
 
Commissioner E. Brockman indicated he favored Track 1, Option 1 and that one of the 
reasons was so that developers would view coming to Lake Oswego favorably and not avoid it 
because Lake Oswego didn’t have a predictable system in certain areas.  Commissioner 
Bhutani recalled the Council goals had two parts: business friendly and community character.  
She advised that the key was to balance streamlining code so it facilitated quick, predictable 
decisions, while at the same time having a process in place that ensured it met the community 
character, public process, and public input requirement.  She said she thought Option 1 took 
away from the balance so that was why she favored Option 2; if the process was going to 
involve the DRC, in terms of whether they should favor discretionary, this would even the 
process out, so she would be comfortable saying that, depending on the review process, that 
she thought it should be equal.  She commented that she would not want to have a process 
that dissuades developers from thinking out of the box if they could come up with a good 
design, just because it takes them longer.  Commissioner A. Brockman noted ‘business 
friendly’ had many parts to it; it was not only about the developer, but also the purchaser, the 
realtor and a whole bunch of people.  She related that she had driven through Portland 
Heights that day and appreciated that the houses there were separated.  She contrasted that 
with new houses going in on Iron Mountain and other areas of the City that might not be much 
farther than five feet apart.  She said she did not want to live that way.  She said they needed 
to take a good look at what they were doing and balance the interests. 
 
Commissioner Prager said he was comfortable with Option 2 because it balanced discretion 
with clear and objective and it was better for the development community as it was 
incrementally better than what they had now.  He observed that it was still a hearing process, 
but at least it was based on clear and objective and not discretionary standards, so it was 
going in the right direction.  Commissioner E. Brockman related that the input of the other 
Commissioners had persuaded him that Option 2 was the best way to go.  Mr. Siegel noted it 
was unanimous.  Ms. Selden thanked the Commissioners for their direction on the two-track 
process. 
 
Ms. Selden asked the Commission to discuss mixed-use residential development.  She related 
there had been many discussions among staff and with the State of Oregon Department of 
Land Conservation and Development (DLCD).  She indicated they had been struggling with 
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the fact that Lake Oswego did not have a lot of land zoned for multifamily housing.  She 
reported that the Housing Needs Analysis showed that they would meet demand for 
multifamily housing by using the capacity they had in the commercial zones to build mixed-use 
residential development.  She indicated that the DLCD said that mixed-use residential 
development was part of needed housing and would need an opportunity for clear and 
objective standards.  Ms. Selden noted that staff had explored various ways to comply with the 
statute such as offering clear and objective standards for all mixed-use development; however 
it raised concerns that a developer of a primarily commercial structure might add in one 
residential unit just to be able to go through the clear and objective review track.  She 
recounted that they talked with the DLCD about establishing a threshold, but there had been 
concern about legal challenges and not strictly complying with the intent of the statute.  She 
indicated that the DLCD and city legal staff seemed to agree that establishing a ‘de minimis 
exception’ to meeting the housing capacity would meet the legal requirements and that was 
what staff was currently recommending. 
 
Ms. Selden indicated that they currently showed that the city had the housing capacity to 
provide slightly more multifamily units than the anticipated demand over the next 20 years.  
She explained that they could establish, for example, that something like 10% of floor area of a 
mixed-use development could be allocated to housing without offering a clear and objective 
process.  She clarified that the developer would be required to go through a discretionary 
review process just as they would with a completely commercial development.  She asked if 
the Commission was comfortable with staff pursuing the ‘de minimis exception’ process. 
 
Ms. Selden was asked to clarify what happened under ‘de minimis’ if someone wanted to build 
a 40,000 sf building and wanted half of it to be multifamily housing.  She explained staff was at 
the concept phase and would need to figure out how exactly exceptions would be allowed; 
perhaps 10% of the total building floor area could be devoted to housing without needing to 
offer the clear and objective review process; the number of units could also be a factor.  Mr. 
Siegel noted if the building was 20,000 sf and the threshold was 10% or 2,000 sf then the 
theoretical housing supply it generated could be calculated by dividing 2,000 sf by the square 
footage of an average size unit. 
 
Staff was asked what would happen in the Lake Grove Village Center district.  Ms. Selden 
advised that overlay was already fairly clear and objective; however, the Downtown district 
was much more discretionary so more clear and objective standards had been drafted for that 
district.  Staff clarified that if someone proposed to build a 100% multifamily residential building 
in either district the State statute required the City to offer them a clear and objective 
standards process.  However, she advised that the legislature had not been clear about what 
was required if that applicant included some commercial and made it a mixed-use project.  
She recalled that they had talked to the DLCD representative about that and he had related 
that agency’s perspective was that the threshold was when the building was primarily 
residential.  Mr. Boone noted that if the City had to offer a project with 51% residential and 
49% commercial the clear and objective path, it might be giving too much away; staff had then 
decided to suggest a ‘de minimis’ approach.  He indicated that the question was what number 
of residential units or what percentage of residential in a mixed-use use project was ‘de 
minimis’.  Ms. Selden related that the DLCD representative had told them that he would 
suggest a lower percentage trigger such as 33% or 40%.  She clarified that the reason for 
suggesting a lower percentage was that it got closer to eliminating the real outliers and it 
would be less likely to be appealed to LUBA or the Court of Appeals with unpredictable results.  
Mr. Boone observed they were making a risk analysis recommendation – not a statutory 
recommendation.  He clarified that in regard to ‘risk’ the ‘de minimis’ analysis would not be 
based on the amount of residential units in a particular development in relation to the City’s 
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total amount of needed housing.  He advised that the statute was pretty clear that they were 
looking at the amount of residential within the development itself.  He noted the clear and 
objective path had to have predictability; if the DRC was made the decision-maker for the clear 
and objective path, people might testify that they did not like the project, but the DRC was 
going to have to tell them they had to approve it because the standards were met. 
 
Commissioner Bhutani asked Mr. Boone to talk about having a de minimis threshold for the 
commercial aspect of a mixed-use development.  He asked if there was 1% commercial (a 
corner convenience store) in a multifamily apartment building, did that mean the whole building 
was subject to design review?  He suggested that might cause people to develop one type of 
building or the other type and not mixed-use.  He indicated that the other side of that was did 
they want the developer to drop in one residential unit in order to claim the entire primarily 
commercial project was subject to clear and objective standards?  In either case, he 
questioned whether it was just that one unit that was subject to a particular track and not the 
whole building. 
 
Commissioner Prager related he would broadly apply the two-track system to more situations, 
whether they were residential or commercial and regardless of the percentage of housing.  He 
commented that perhaps they should start applying clear and objective standards to 
commercial as well if they were trying to support predictable development in the community. 
 
Commissioner E. Brockman asked Mr. Boone to offer his opinion on extremes, such as if there 
was just a small part of a project that was residential in order to get around the system.  He 
questioned whether they apply the clear and objective standards to part of the building and 
use the discretionary track for the rest of it.  Mr. Boone indicated there was no guidance in the 
form of legislative intent, especially in regard to slicing and dicing it that precisely.  He advised 
that staff recommended the ‘de minimis exception’ but he was trying to be cautious because 
he did not know where a court would draw the line when it looked at it.  He anticipated that if 
the residential part was just an 800 sf apartment in a 65,000 sf commercial building the court 
would say it was a commercial building subject to design review.  Commissioner A. Brockman 
said she did not think the Commissioners were qualified to answer that question because it 
was a legal matter. 
 
Commissioner A. Brockman indicated they needed to be cognizant that the Comprehensive 
Plan said they wanted a very aesthetically well-functioning community, so they ought to want 
to apply design review as best they could legally defend.  Mr. Boone observed if they had a 
very low threshold, that could allow someone to include a little residential in order to get 
around having to go through design review.  Mr. Siegel observed the reality was that in a 
mixed-use project most of the floor area was going to be residential because all of the ground 
floor would be commercial and then there would typically be at least two stories of housing 
above it.  He reasoned that made it very difficult to establish a de minimis threshold that would 
capture most of the development they were anticipating.  He asked for guidance about 
whether they should make the threshold lower or higher.  Commissioner Bhutani commented 
that in a genuine mixed-use project they did not want ‘de minimis’ to come up.  She 
understood that they were saying that mixed-use development had to go through the DRC to 
assure they would get public comment and now they were trying to define the de minimis 
criteria so developers did not use it to circumvent a discretionary review.  She indicated that 
given the fact that these were in their key areas and their design districts, she would like the 
threshold to be as high as was defensible.  She said in reality, in most cases, if it was an 
authentic, mixed-use, development the amount of residential they got should be higher than 
the de minimis amount. 
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Ms. Selden related staff’s next steps.  Ms. Numanoglu was working on the variance and 
nonconformance amendments as part of code streamlining and they were closely coordinating 
to align it with the procedure for a two-track process.  She noted that they were also working 
on code for all of the design districts and other areas of the City and they would be doing some 
outreach in March, inviting neighborhood associations to a meeting to talk about the code 
amendments affecting Downtown, Lake Grove and Old Town.  She explained that there would 
be another round of staff review and then they would come back to the Commission at the end 
of April for a work session on the process and the clear and objective standards.  She said 
they would arrange for the Planning Commission to meet with the DRC. 
 

9. COMMISSION FOR CITIZEN INVOVLEMENT 
Commissioner A. Brockman raised the issue of holding hearings in inclement weather.  She 
related her experience and the experiences of others’ who had to decide whether to risk 
walking and driving to get to a Planning Commission hearing during slippery weather 
conditions.  She also reported hearing from someone who could not reach staff to tell them 
they could not get there and they wanted to submit testimony.  She said the policy ought to be 
that they would not hold public hearings when it was slippery and unsafe for people to walk out 
of their house, get into their car, and park at City Hall. 
 
Mr. Siegel said he was open to suggestions.  He advised that staff routinely conducted a 
quorum check ahead of the meeting but on the night Commissioner A. Brockman was referring 
to, it had been touch and go through the afternoon; they had tried to get information out about 
the status of the meeting in real time as it was happening, but he acknowledged they might 
have missed some folks who wanted to be kept apprised.  He noted the main roads had been 
passable and that some people had attended and some had expressed disappointment that 
the meeting might be canceled.  He suggested the Commission could establish criteria as to 
when it was unsafe.  Vice Chair Arthur recalled that day was February 10 and the Lake 
Oswego schools had closed.  He suggested they could have a standard that if the schools 
were closed that was an indication that perhaps there should not be a meeting.  Commissioner 
A. Brockman indicated she liked that idea.  She clarified that her suggestion was that if they 
still held the meeting, they should not hold the public hearing portion of it.  She commented 
that the City would engender much more goodwill by not making people make that choice.  
Vice Chair Arthur said he would appreciate it if staff would come up with some concrete 
guidelines.  Mr. Boone advised that the code had no provision that specified who had the 
authority to cancel a meeting; the chair had the authority to call special meetings, preside at 
meetings, and set the agenda.  He recalled that some people had asked staff to continue or 
cancel a meeting but the code did not authorize staff to do that, so they were in a quandary. 
He advised that the Commission could adopt a motion that would authorize either staff or the 
chair to make that decision; they would need to have related criteria.  He suggested that they 
might follow the DRC’s example and give the chair the authority to continue a matter if the 
request was by the applicant.  Vice Chair Arthur said he thought the Commission should adopt 
a provision like that with guidelines and the decision maker.  Mr. Siegel said they could also 
develop protocol for how to get the word out.  Commissioner A. Brockman suggested using 
the news stations’ stream for things like school closures.  She suggested the police might give 
rides to Commissioners who could not otherwise get there.  Mr. Boone confirmed they had the 
option of having Commissioners participate in things like voting on findings via telephone. 
 

10. SCHEDULE REVIEW 
None. 
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11. OTHER BUSINESS – PLANNING COMMISSION 
None. 
 

12. ADJOURNMENT 
There being no other business Vice Chair Arthur adjourned the meeting at 9:50 p.m. 
 

Respectfully submitted, 
 
 
 
Iris McCaleb  /s/ 
Iris McCaleb 
Administrative Support 


