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24 September 2014 

 

Scot Siegel 

City of Lake Oswego Planning Department 

PO Box 369 

Lake Oswego, OR 97034 

 

Dear Scot, 

 

You have requested input from the Department of Land Conservation and Development (DLCD) 

regarding interpretation of ORS 197.307, which requires local governments to apply clear and objective 

housing standards to needed housing within the local jurisdiction. DLCD had previously reviewed draft 

revisions to the Lake Oswego Community Development Code and provided comments related to specific 

provisions. With minor exceptions that were previously discussed with you and your staff, the revisions 

comply with the statutory requirement that the city apply clear and objective review standards to 

applications for needed housing in Lake Oswego. 

 

At your August 11, 2014 Planning Commission meeting you received testimony calling into question the 

city’s interpretation of ORS 197.307. DLCD has reviewed a written copy of the testimony. Please include 

this letter in your local record as the Department’s response to the assertions raised in the letter. 

 

DEFINITION OF NEEDED HOUSING 

ORS 197.307(4) states that;  

“[e]xcept as provided in subsection (6) of this section, a local government may adopt and 

apply only clear and objective standards, conditions and procedures regulating the 

development of needed housing on buildable land described in subsection (3) of this 

section. The standards, conditions and procedures may not have the effect, either in 

themselves or cumulatively, of discouraging needed housing through unreasonable cost 

or delay.” 
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The testimony provided at the City Planning Commission’s August 11, 2014 hearing asserts that 

subsections (1), (2), and (3) of ORS 197.307 lead to the conclusion that the “needed housing” referred to 

in ORS 197.307(4) refers to a limited subset of total housing stock, and that the amount of needed 

housing in Lake Oswego is fact specific and can be limited to as little as one zoning district with sufficient 

buildable land to satisfy the need. 

However, ORS 197.307 must be read in concert with other relevant statutes. In particular, ORS 197.303 

provides a definition for needed housing, which reads as follows: 

(1) As used in ORS 197.307, “needed housing” means housing types determined to meet 

the need shown for housing within an urban growth boundary at particular price ranges 

and rent levels, including at least the following housing types: 

      (a) Attached and detached single-family housing and multiple family housing for both 

owner and renter occupancy; 

      (b) Government assisted housing; 

      (c) Mobile home or manufactured dwelling parks as provided in ORS 197.475 to 

197.490; 

      (d) Manufactured homes on individual lots planned and zoned for single-family 

residential use that are in addition to lots within designated manufactured dwelling 

subdivisions; and 

      (e) Housing for farmworkers. 

The definition of “needed housing” is thus much more inclusive than asserted in the August 11 

testimony received by the Lake Oswego Planning Commission. It includes all types of housing, from 

detached single family to government assisted housing, at all price ranges and rent levels, not just such 

ranges and levels for low and moderate income households. As the Land Use Board of Appeals has 

determined, it even includes high-cost housing if such housing is included in the housing needs 

identified in a city’s comprehensive plan. Rogue Valley Assoc, of Realtors v. City of Ashland, 35 Or LUBA 

139 (1998). Since the City of Lake Oswego has adopted a Housing Needs Analysis, which identifies 

needed housing for all housing types and income levels, and since the amount of housing needed is not 

significantly exceeded by the amount of housing projected in the city’s buildable lands inventory, 

virtually all proposed housing in the City of Lake Oswego must be considered under clear and objective 

standards, with the limited exceptions set forth in ORS 197.307. 

EXEMPTION FROM CLEAR AND OBJECTIVE STANDARDS REQUIREMENT 

Regarding those exceptions, the testimony also asserts that ORS 197.307(5)(a) grants an exception to 

Lake Oswego from the requirement for clear and objective standards. This subsection of the statute 

states that the clear and objective standards provisions do not apply to “[a]n application or permit for 

residential development in an area identified in a formally adopted central city plan, or a regional center 

as defined by Metro, in a city with a population of 500,000 or more.” The testimony goes on to assert 

that the clear and objective standards requirement does not need to be applied to Lake Oswego’s 

Downtown Redevelopment District and Lake Grove Village Center, because these are formally adopted 
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Metro-designated town centers. However, the statutory exemption does not apply to downtown Lake 

Oswego and Lake Grove for two reasons; 1) both of these areas are adopted as town centers by Metro, 

not a central city plan or regional center, which is a different designation; and 2) the exception only 

applies to a city with a population of 500,000 or more, and Lake Oswego’s population in 2012 was 

estimated at approximately 37,000. Since Portland is the only city within the boundaries of Metro with a 

population of 500,000, the exemption only applies in that city. 

ALTERNATIVE APPROVAL PROCESS 

In addition to exceptions, the statute makes provision for an alternative approval process that is not 

clear and objective. Such a process is allowed if: 

(a) The applicant retains the option of proceeding under the approval process that meets 

the requirements of subsection (4) of this section; 

(b) The approval criteria for the alternative approval process comply with applicable 

statewide land use planning goals and rules; and 

(c) The approval criteria for the alternative approval process authorize a density at or 

above the density level authorized in the zone under the approval process provided in 

subsection (4) of this section. 

The testimony asserts that subsection (c) above means that, under a clear and objective process, a city 

can essentially “penalize” a development application by lowering the allowed density of a residential 

development proposal. This is not correct. The residential densities and capacities that are used to 

determine whether land meets the housing needs identified in Lake Oswego’s Housing Needs Analysis 

must be achievable through clear and objective review standards. Subsection (c) allows a city to 

essentially provide a “bonus” to applicants who eschew the clear and objective standards path, but it 

does not allow a city to penalize developers who choose to apply under clear and objective standards by 

limiting residential densities in such projects to levels below those projected in the city’s residential 

buildable lands inventory. 

Please let me know if you have any questions. 

 

Respectfully, 

 

Jennifer Donnelly, Metro Regional Representative 

 

cc: Gordon Howard, Rob Hallyburton 
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