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Mayor Kent Studebaker called the regular City Council meeting to order at 6:30 p.m. on 
March 5, 2013, in the City Council Chambers, 380 A Avenue. 
Present: Mayor Studebaker and Councilors Jordan, Gudman, Kehoe, Bowerman, 

Gustafson, and O’Neill 
Staff Present: Tom Coffee, City Manager; David Powell, City Attorney; Catherine 

Schneider, City Recorder; David Donaldson, Assistant City Manager; Ron 
Bunch, Planning Director; Jane Heisler, Lake Oswego-Tigard Water 
Partnership Communications Director; Dave Prock, Lake Oswego-Tigard 
Water Partnership Project Deputy Director; Ursula Euler, Finance Director; 
Guy Graham, Public Works Director; Ed Wilson, Fire Chief; Paul Espe, 
Associate Planner; Rob Amsberry, Engineering Technician; Jane 
Blackstone, Economic Development Manager; Dennis Egner, Assistant 
Planning Director; Erica Rooney, Assistant City Engineer; Joel Komarek, 
Lake Oswego-Tigard Water Partnership Project Director 

Others Present:  John Cook, Mayor of City of Tigard; Tiffany Couch, Acuity Group 
  

4. EXECUTIVE SESSION  

The Council recessed for executive session at 6:34 p.m. under authority of ORS 192.660 (2) (e) 
conduct deliberations with persons designated to negotiate real property transactions. 

5. RETURN TO OPEN SESSION  

The Council reconvened in open session at 7:07 p.m.  

6. CONSENT AGENDA 
 
Councilor Gudman moved approval of the Consent Agenda.  Councilor Kehoe seconded the 
motion.  A roll call vote was held, and the motion passed, with Mayor Studebaker and 
Councilors Jordan, Gudman, Kehoe, Bowerman, Gustafson, and O’Neill voting ‘aye’.  (7-0)  

6.1 REPORTS 

 Resignation of Joseph Vricella from the Budget Committee 

 Action:  Accept Resignation 

6.2 RESOLUTIONS 

6.2.1 Resolution 13-07, A Resolution of the City Council of the City of Lake Oswego 
Authorizing a One-Year Extension of the Intergovernmental Agreement with 
Clackamas County for Advanced Life Support Emergency Medical System 
Integration 
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 Action:  Adopt Resolution 13-07 

6.2.2 Resolution 13-10, A Resolution of the City Council of the City of Lake Oswego 
Appointing Jackie Manz to the Budget Committee 

 Action:  Adopt Resolution 13-10 

6.3 APPROVAL OF MINUTES 

January 22, 2013, Special Meeting 
 
February 5, 2013, Regular Meeting 

 Action:  Approve minutes as written 

END CONSENT AGENDA  

7.0 ITEMS REMOVED FROM THE CONSENT AGENDA 

No items were removed from the Consent Agenda. 

8.0 CITIZEN COMMENT 

Mayor Studebaker noted that this period of Citizen Comment would be for general comment, with 
a later portion of the meeting designated for comment specifically about the Lake Oswego-Tigard 
Water Partnership agreement.  Mr. Coffee observed that several West Linn citizens had asked to 
address the water project, with a primary focus on the impacts of the project in their city.  Staff had 
suggested they make comment in this general comment period, rather than in the second one, 
which will follow Council’s discussion about rates, cost, and contracting. 

• Charles Landskroner, 4059 Mapleton Drive, West Linn 

Mr. Landskroner discussed Lake Oswego’s efforts to obtain waivers of conditions and restrictions 
from property owners in the area of the water treatment plant, followed by condemnation action.  
Location of this project in a residential area is flawed and should not be allowed.  The West Linn 
community overwhelmingly opposes it; they do not believe alternative sites have been considered.  
The West Linn City Council is mistaken in taking its current position, and he hopes the Lake 
Oswego City Council will not support it. 

• Tom and Gwen Sieben, 4950 Mapleton Drive, West Linn 

Mr. Sieben described the layout of trail, parks, and river access areas at the end of Mapleton 
Drive, voicing concern about the proximity to water project construction activities and traffic.  
Entrances to these areas are heavily used by adults and children; the project will make the entire 
area unpleasant and unsafe.  West Linn’s charter requires a citizen vote to restrict access or use of 
a city park for anything other than recreation; this is being discussed with West Linn City Council.  
Lake Oswego City Council was requested not to award construction contracts at this time because 
too many loose ends remain.  Ms. Sieben confirmed that Council had received a diagram and 
photographs, and detailed her specific concerns. 

• Michael Monical, 18735 Nixon Avenue, West Linn 

Introducing himself as a civil engineer and Robinwood neighborhood resident, Mr. Monical 
provided written background information that he hoped Council would consider before making 
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construction contract decisions for the water treatment plant.  He asked Council to produce the 
record of public involvement in the process leading to siting of the plant and routing of water lines.  
He also asked for alternative site analysis documentation and questioned the wisdom of a site 
outside Lake Oswego’s jurisdiction.  Council does not have the necessary tools to make a 
responsible decision.  Potential advantages of a new site were outlined in the document he 
provided, along with a decision matrix for water treatment plant site selection utilized by the City of 
Lebanon.  West Linn citizens would appreciate having the City of Lake Oswego follow this process 
for siting of the new plant. 

• Jenne Henderson, 4130 Mapleton Drive, West Linn 

Ms. Henderson stated that Council should be aware that two State-owned parcels just north of 
Mary S. Young State Park are intended for construction staging and pipeline work.  The State 
granted temporary and permanent easements for these uses, provided that the Lake Oswego-
Tigard Water Partnership addressed the deed restrictions limiting use to single-family dwellings.  If 
75% of the Maple Grove property owners do not agree to lifting of the restrictions, additional 
expense may be required for legal action to exercise the right of eminent domain. 

Mayor Studebaker noted that this should be checked out. 

• Lamont King, 4257 Kenthorpe Way, West Linn 

Reiterating a concern he discussed two weeks earlier regarding the water treatment plant, Mr. 
King opined that nobody would site an industrial plant of such importance in such an unstable 
area.  After following up with on a request to Mayor Hoffman for the alternative site analysis report, 
he learned that there was no written report; his contention is that no site analysis was done.  He 
expressed concern about Lake Oswego’s potential ability to sell its excess water in light of other 
organizations’ capacity.  Council was cautioned that a couple of key decisions in the project 
planning process could result in a major public works boondoggle. 

• Scott Gerber, 3940 Kenthorpe Way, West Linn 

Mr. Gerber cautioned Council about costs associated with the conditions of approval imposed by 
West Linn regarding water treatment plant construction:  the franchise or community impact fee ($5 
million); the Robinwood Community Center ($10,000); asbestos pipe replacement in Mapleton 
Drive (possibly $300,000); the covenants, conditions, and restrictions settlement with Mapleton 
property owners ($330,000); the easement for Mary S. Young State Park ($153,000), and others.  
Among unknown costs is a promise to make available four million gallons of water a day to West 
Linn in perpetuity, the overhead utility fee for utilities on Kenthorpe Way and Mapleton Drive, 
various attorney fees, and potential costs to obtain rights-of-way in Gladstone for the intake station. 

• Terry Cummings, 2190 Valley Court, West Linn 

Ms. Cummings, who recently completed a four-year term on the West Linn City Council, described 
her surprise upon first meeting with Water Partnership project people and learning that some 
additional water capacity was for service to Stafford.  This seemed contradictory to the impression 
she had that Lake Oswego City Councilors shared West Linn’s opposition to urbanizing Stafford.  
Annexation of the area would require approval of Lake Oswego voters.  She opined that a good 
idea sells itself, but a bad idea usually takes secretiveness, threats, and bribes, all of which have 
been seen with this project. 

• Yvonne Davis, 4226 Mapleton Drive, West Linn 
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Ms. Davis requested that Council honor the City’s settlement agreement with the Mapleton Drive 
residents and authorize immediate payment to them, now that construction is imminent. 

• Gary Buford, 5 Camelot Court 

Mr. Buford, describing forested land on his and adjacent property, testified about concern for 
owners’ ability to guard against wildfires.  Neither the City’s Tree Code nor Sensitive Lands 
Ordinance allows for easy removal and thinning of trees as recommended by the Lake Oswego 
Fire Department.  Based on these constraints and the definition of a tree grove in the Code, it is 
clear that tree groves should be avoided in terms of wildfire prevention. 

• Sharon Callen, 5035 Foothills Road 

Ms. Callen asked about Council’s intention in continuing to explore viability of a new library as part 
of the North Anchor project.  In response to Mayor Studebaker’s inquiry, she expressed support for 
this site and offered her help with gathering data to substantiate it. 

• Bob Thompson, 2390 Palisades Crest Drive 

Speaking on behalf of Lake Oswego Stewards and their supporters, Mr. Thompson called on 
Council to revise their proposed 2013 Action Plan by changing “Consider modifications to the 
Sensitive Lands Ordinance” to “Remove Sensitive Lands designations from private residential 
property.”  He described the viability of the map changes proposed in 2012 by Dave Hunnicutt of 
Oregonians in Action.  If Council is concerned about costs of such a proposal, they should consider 
the costs of committees, task forces, and Staff time over the past four years, resulting in no 
meaningful change.  Rather than considering modifications, Council should set a real goal to 
remove Sensitive Lands designations from private residential property.  He acknowledged Mayor 
Studebaker’s comment that the City must now deal with the entire region on this issue, and offered 
the LO Stewards’ assistance in any way possible.  

9.0 PUBLIC HEARINGS 
9.1 Community Development Code Amendments to Update the Flood Management Area 

Map (LU 12-0047) 
 
Ordinance 2603, An Ordinance of the City of Lake Oswego Amending LOC Section 
50.05.011 (Flood Management Area) by Amending the Flood Management Area Map 
for Portions of Oswego Creek and All of Oswego Lake (Figures 50.05.011-A,B,C, and 
D) and Adopting Findings 

Mr. Powell read the Ordinance title and reviewed the guidelines for the public hearing.  He asked if 
any City Council members wished to make any declaration with relation to conflicts of interest.  
None were heard. 

STAFF REPORT 

Mr. Egner, noting that he manages the Long Range Planning division, stated that the proposed 
Ordinance is the result of Oswego Lake Dam modification work by the Lake Corporation.  A 
subsequent study led to Federal Emergency Management Agency (FEMA) approval of a Base 
Flood Elevation (commonly known as the 100-year floodplain) reduction of four feet.  This was 
determined in August, 2012.  It is good news for property owners along the lake; benefits and other 
background information were discussed (p 71-99 of Council packet).  The City regulatory maps 
must match the new FEMA Base Flood Elevation to ensure continuing eligibility for the National 
Flood Insurance Program.  Accordingly, the City initiated its process in fall of 2012, with the 
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Planning Commission holding a hearing in December and adopting their findings in January.  The 
Planning Commission and Staff recommend approval. 

Mayor Studebaker asked if anyone wished to present testimony.  No requests were heard. 

Councilor Jordan moved to tentatively approve LU 12-0047 and Ordinance 26-03 and direct 
Staff to return with findings, conclusions, and a final ordinance for adoption on March 19, 
2013.  Councilor Kehoe seconded the motion. 

A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
Jordan, Gudman, Kehoe, Bowerman, Gustafson, and O’Neill voting ‘aye’.  (7-0) 

9.2 ANNEXATION HEARINGS 
 
Ordinance 2605, An Ordinance Annexing to the City of Lake Oswego One 1.67 Acres 
Parcel (Located South of 14000 Goodall Road, Tax Lot 02400; Map 21E04CA) 
Declaring City of Lake Oswego Zoning Pursuant to LOC 50.01.004.5; and Removing 
the Territory from Certain Districts (AN 12-0012) 

 Ordinance 2606, An Ordinance Annexing to the City of Lake Oswego One Parcel 
Consisting of Approximately 0.29 Acres (Located at 12850 Alto Park Road) Declaring 
City of Lake Oswego Zoning Pursuant to LOC 50.01.004.5; and Removing the 
Territory from Certain Districts (AN 12-0013) 

 Ordinance 2608, An Ordinance Annexing to the City of Lake Oswego Two Parcels 
Comprising 1.98 Acres (Located at 13900 Goodall Road) Declaring City of Lake 
Oswego Zoning Pursuant to LOC 50.01.004.5; and Removing the Territory from 
Certain Districts (AN 12-0015) 

 Ordinance 2609, An Ordinance Annexing to the City of Lake Oswego One Parcel of 
Approximately 0.74 Acres (Located at 12810 Alto Park Road) Declaring City of Lake 
Oswego Zoning Pursuant to LOC 50.01.004.5; and Removing the Territory from 
Certain Districts (AN 12-0016) 

Mr. Coffee apprised Council of points to remember with regard to this first annexation case being 
considered by the four new Council members:  (1) It entails simply the act of annexing the 
properties to the City; discussions of zoning and development impacts are properly heard and 
resolved at the development hearings, before the Planning Commission or Development Review 
Commission.  (2) In light of drainage issues related to other Forest Highlands annexations in recent 
months, Ms. Rooney has prepared a summary memo (p 101-102 of Council packet) and will be 
presenting preliminary comments as part of the Public Hearing.  (3) In an effort to expedite the 
process, the Staff Report will cover all four annexations; persons giving public testimony will be 
asked to identify the specific annexation they are discussing. 

Mr. Powell read the four ordinance titles.  He reviewed the applicable criteria and procedure.  He 
asked Council members to make declarations with regard to any ex parte contacts or bias or 
conflicts of interest.  None were declared.  He asked if any member of the audience wished to 
challenge any City Council member’s right to consider the application.  There were no challenges. 

Ms. Rooney, displaying a map of the Goodall Basin, discussed stormwater management issues in 
the area of the proposed annexations.  With additional development and more homes, there is an 
increase in impervious area.  This challenges the existing stormwater system, although developers 
are now required to capture as much run-off as possible, using various approaches.  In spite of 
this, the overall system is old, and was designed to serve low-density development in the County.  
It is reasonable to ask about the effect of new annexations on the system.  Staff must consider 
various factors for all incoming applications and they recognize that the Goodall Basin needs to be 
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addressed as a whole.  Some short-term approaches are being investigated; long-term solutions 
for the area will be expensive.  Council was reminded that the City collects only $6,000 to $7,000 a 
year in stormwater System Development Charges (SDCs).  The surface water utility rate brings in 
a couple of million dollars a year, but this is used for a variety of surface water issues.  Staff is 
aware of the Goodall Basin issues and is making efforts to manage the system with limited funds, 
while balancing priorities. 

Councilor Bowerman asked about Sensitive Lands designation on one of the properties proposed 
for annexation.  Mr. Coffee explained that the previous Council had removed the designation from 
one parcel.  Metro had subsequently appealed this decision, but for purposes of considering the 
current application, a Sensitive Lands designation is not involved unless Metro later succeeds in its 
appeal.  He confirmed that no Sensitive Lands designation pertains to the other three properties. 

Councilor Jordan noted that developers in the Forest Highlands area wanted amenities that 
preserved its rural nature (e.g., walking paths rather than curbs and gutters).  She asked if set-
asides might be required at such time as development takes place; stormwater control might be 
funded through some kind of improvement district.  Since the annual $1-$2 million is received for 
the entire city through the surface water utility rate, it will be very difficult to utilize it for this one 
area.  Mr. Coffee pointed out that the funding source that would normally be relied upon would be 
SDCs because these are intended to pay for the effects of growth.  While the effects are big in 
terms of Forest Highlands’ future, the SDCs are relatively small and will not generate substantial 
revenue.  Money from the surface water fund will be needed.  This will involve the challenge of 
addressing other drainage issues in the city which must be met with the same funds.  He opined 
that gaining consent for a Local Improvement District could be difficult.  Councilor Jordan 
acknowledged this difficulty, but pointed out the potential risk for other property owners if someone 
failed to deal with individual drainage issues.  A cooperative effort might be a less expensive 
approach to consider. 

STAFF REPORT 

Mr. Espe, also with Long Range Planning, advised that the annexation request for property at 
12850 Alto Park Road was based on septic failure and desire to connect to sewer.  Further 
development of this property is not allowed under R-7.5 zone standards.  Annexation of the other 
three parcels is requested for sewer connection in anticipation of future development.  He reviewed 
utilities details for all of the parcels, annexation criteria, compliance with applicable Metro code and 
State statutes, and actions upon annexation, as displayed in PowerPoint slides and in the Staff 
Report (p 103-124 of Council packet). 

Two letters had been received from the Chair of the Forest Highlands Neighborhood Association, 
Chris Robinson.  These expressed the wish that there be a limit of three lots on the property at 
13600 Goodall Road.  A request for more transparency in the application process was included. 

Mayor Studebaker asked about the current limitation on number of lots on the property.  Mr. Espe 
replied that, with the R-7.5 designation, it could be developed into six to eight lots.  The R-7.5 
designation is consistent with the Comprehensive Plan, and Staff understands that this is the 
zoning that will apply upon annexation.  Any subsequent zoning change would require amendment 
to the Plan and all processes entailed by such a change. 

Mr. Espe concluded that annexation complies with all applicable State statutes and is timely in 
terms of the economical extension of public facilities and services.  Staff recommends approval of 
the four annexations. 

QUESTIONS OF STAFF 
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Councilor Gudman stated he wanted to ensure that, although Mr. Robinson’s letter referenced an 
incorrect address in relation to the property concerned, the City had noted his concern and there 
would be no confusion about it.  Mr. Espe confirmed this. 

Councilor O’Neill requested verification that the 86,000-square-foot lot on Goodall Road, zoned 
R-7.5, could have as many as eight homes on it, with allowance for a street.  Mr. Espe 
acknowledged this and also confirmed the Neighborhood Association’s desire that the developer 
have no more than three homes on this property (located at 13900 Goodall Road).  Councilor 
O’Neill asked if the developer was in agreement with this, and Mr. Espe replied that he believed 
the developer had always intended to develop the property into a three-lot partition. 

Pointing out that Mr. Robinson’s letter asked the developer to submit this intention regarding the 
three-lot partition for the record, Councilor Bowerman asked if this had been done.  Mr. Espe 
observed that submission of the letter to Council constituted placing it on the record.  Mr. Coffee 
noted that Mr. Robinson’s letter expressed the wish of his neighborhood association and 
represented that the developer concurs with the three-lot limitation.  However, the developer may 
or may not agree; Mr. Robinson would like for the developer to submit his position for the record.  
After determining that the developer was present in the audience, Mr. Coffee suggested that 
Councilor Bowerman direct this question to him during the public testimony portion of the hearing. 

PUBLIC TESTIMONY 

Neither for nor Against   

Karen Ingalls, 12831 Alto Park Road 

Speaking with regard to the parcel located at 12810 Alto Park Road, Ms. Ingalls requested that 
the development project be done in a respectful, high-quality manner.  Although the Staff Report 
notes that the City’s Public Facilities Plan identifies no other project in the area, the neighborhood 
continues to see other lots progressing toward development.  There will eventually be nine homes 
where there are three homes now.  She provided background on Alto Park Road homeowner-
funded road improvements 12 years earlier and asked the City to protect this roadway from 
damage caused by development of nine new homes.  Homeowners ask that the City require, as a 
permit condition, that developers restore the road to its current condition.  They do not want 
“trackhoe”-type excavators allowed on the roadway.  If the City felt it was more viable than 
conditioning the development permits, homeowners would accept a refund of their earlier 
construction costs, adjusted for inflation, and have the road restored themselves.  They would 
appreciate Planning Staff efforts to encourage the developers to site the homes to respect the 
privacy of existing homes.  A bioswale would enhance surface water control efforts.  Since a 
portion of Alto Park Road properties are located in the City of Portland, the owners would like to 
receive the same information about the project as their neighbors in the City of Lake Oswego. 

Roger Edwards, 14102 Goodall Road 

As requested, Roger Edwards, developer of property located at 13900 Goodall Road, came 
forward to the dais.  In response to Councilor Bowerman’s question, Mr. Edwards stated that he 
had not seen the letter from Mr. Robinson.  Councilor Bowerman advised that the letter stated 
Mr. Robinson’s understanding that the development on Goodall Road will be limited to a three-lot 
partition and that the developer will not be seeking a serial partition.  The letter also indicated that 
the Neighborhood Association would like to have the developer submit this for the record.  Mr. 
Edwards responded that the developers had met with Mr. Robinson.  At the present time their 
design is for two lots in the front of the property, leaving the existing house on one acre and 
remodeling it to sell.  This three-lot minor partition is what is being presented to the City.  If in 10 
years it is decided to demolish the existing house and develop two more lots in its place, that is the 
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property owner’s right.  He described similar situations in the area, noting that these are also 
allowable under the R-7.5 zoning.  He would not want to put a restriction on his property that would 
prevent development by a future owner. 

Mr. Coffee clarified that, while Mr. Robinson may ask the City to impose a condition like this on an 
annexation or a partition, this is not something the City can do, particularly during an annexation. 

After hearing no further requests to give testimony, Mayor Studebaker closed the public hearing. 

Mr. Powell asked if there were any applicants who wished the Council to delay the proceedings to 
enable them to submit final written argument.  None were heard. 

DELIBERATIONS / MOTION 

Councilor Kehoe moved to adopt Ordinance 2605.  Councilor Jordan seconded the motion. 

A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
Jordan, Gudman, Kehoe, Bowerman, Gustafson, and O’Neill voting ‘aye’.  (7-0) 

Councilor Gudman moved to adopt Ordinance 2606.  Councilor Jordan seconded the 
motion. 

A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
Jordan, Gudman, Kehoe, Bowerman, Gustafson, and O’Neill voting ‘aye’.  (7-0) 

Councilor Jordan moved to adopt Ordinance 2608.  Councilor Kehoe seconded the motion. 

A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
Jordan, Gudman, Kehoe, Bowerman, Gustafson, and O’Neill voting ‘aye’.  (7-0) 

Councilor Jordan moved to adopt Ordinance 2609.  Councilor Kehoe seconded the motion. 

Councilor Bowerman mentioned a point of testimony asking about a condition for the street to be 
repaired after development.  She asked if this was not something that would normally be expected.  
Mr. Powell responded that the City can impose conditions of approval on development, although 
he was not familiar enough with this situation to know whether that will happen.  Public Works Staff 
would need to advise.  Where street improvement or other measures are necessary, it would not 
be unusual to require an exaction.  Mr. Coffee noted that this would not be imposed as a condition 
of annexation.  Mr. Powell concurred, stating that this would be upon the development or partition 
application, depending on various factors. 

A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
Jordan, Gudman, Kehoe, Bowerman, Gustafson, and O’Neill voting ‘aye’.  (7-0) 

10. REPORTS 

10.1 2013 Council Action Plan 

Mayor Studebaker reviewed Staff’s proposal for a 2013 Action Plan (p 186 of Council packet).  
Based on the broader list developed by Council earlier, it consists of five items.  Council needs to 
discuss and consider any substitutions or additions from the initial list. 

Councilor Jordan expressed concern about the wording of the fifth item shown in the proposal 
(“Increase funding for street maintenance, including pothole repair and bike and pedestrian safety 
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projects”).  In view of the tight budget and the many priorities identified through citizen input 
processes, it is important to understand what trade-offs would have to be made for such projects.  
Rather than stating that Council will be allocating money for this purpose, she preferred that it state 
Council will determine or develop capacity for increasing street-related projects, including a 
strategy for funding. 

Councilor Kehoe indicated he supported the fifth goal and had no objection to modifying the 
language as suggested by Councilor Jordan.  He approved of the proposed reduction to five main 
goals, noting that some of the more aspirational items were deleted but they “go without saying”.    
Strengthened commitment to the fourth item (“Consider modifications to the Sensitive Lands 
Ordinance”) should be discussed; he recommended replacing the word “consider” with 
“implement”. 

After brief discussion, it was determined that Council would first deliberate and vote on any 
modifications to the five items in the proposed Action Plan (p 186 of Council packet). 

Councilor Kehoe moved to modify the proposal for the Council 2013 Action Plan to read:  
Implement modifications to the Sensitive Lands Ordinance.  Councilor Gudman seconded 
the motion. 

A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
Jordan, Gudman, Kehoe, Bowerman, Gustafson, and O’Neill voting ‘aye’.  (7-0) 

Councilor Jordan moved to modify the proposal for the Council 2013 Action Plan to read:  
Identify capacity for increasing street maintenance, including pothole repair and bike and 
pedestrian safety projects, and develop a strategy for funding.  Councilor Bowerman 
seconded the motion. 

A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
Jordan, Gudman, Kehoe, Bowerman, Gustafson, and O’Neill voting ‘aye’.  (7-0) 

Councilor Bowerman moved adoption of the 2013 Council Action Plan as modified.  
 
Councilor Jordan seconded the motion. 

Councilor Jordan noted that many additional issues were identified through citizen input 
processes related to the Action Plan.  Though not listed in the Action Plan, these issues need to be 
brought forward as Council continues through budget planning, so they are not lost.  Mr. Coffee 
advised that Staff would be providing this information to the Budget Committee citizen members for 
the March 14 meeting (p 191-238 of Council packet). 

A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
Jordan, Gudman, Kehoe, Bowerman, Gustafson, and O’Neill voting ‘aye’.  (7-0) 

10.2 Acuity Group Rate Study Report 

Mayor Studebaker introduced Tigard Mayor John Cook, who was present in the audience. 

Ms. Couch introduced herself as a Certified Public Accountant, Certified Fraud Examiner, and 
owner of Acuity Group, a forensic accounting firm based in Vancouver, Washington.  She was 
hired by a private citizen in Lake Oswego to review some of the assumptions provided to Council 
with regard to the Lake Oswego-Tigard Water Partnership, specifically utility rates assumptions.  
She thanked Council for the opportunity to present these findings at the meeting and to City Staff 
for their responsiveness.  Her primary role is to provide an independent professional opinion.  This 
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will enable Council to make an informed decision as they contemplate issuing about $108 million 
worth of bonds.  The City can expect a cash outlay of $199 million in the course of paying off these 
bonds.  She summarized her findings by stating that she recommends the City call a “timeout” on 
the project, before deciding to spending more City money, issuing bonds or approving any 
construction contracts.  She believes Council does not have sufficient relevant financial data on 
which to base decisions at this point. Some of the base assumptions used since the project’s 
inception in 2007 may need to be updated. 

After describing the format of her written report, she explained that Exhibit A was an analysis of the 
water fund, based on the City’s projections, with revised projected debt service payments supplied 
by Ms. Couch.  The revision is based on her determination that the actual amortization schedule 
calls for a 30-year payoff on the debt, rather than the 25-year payoff reported on many of the 
schedules provided to Council.  Further, the City’s assumptions have illustrated an interest-only 
payment for the first three years of each issuance of debt.  This is a concern because (1) it extends 
the number of payments the City will have to make and (2) it has a significant impact on the total 
cash outlay.  As shown in Exhibit B, the City’s projections have called for an $80 million debt 
payment over 30 years at 3½% and another issuance of $28.5 million over 30 years at 4½%.  The 
front loading of interest means that by the time the debt is paid over about 33 years, the City would 
have paid a total of $199 million.  If the payment of the same debt issuances were to include 
principal from the outset, the annual payments would increase by $690,000.  This would have a 
significant effect on the water fund.  However, it would reduce the total cash outlay over time by 
$26 million. 

The interest rate assumptions were also a concern.  Using the example of Tigard’s 2012 issuance 
of 25-year bonds at 5%, she calculated the amortization of the two Lake Oswego debt issuances, 
with payment of principal from the outset.  This produced a result, also shown in Exhibit A, that was 
different in two ways from some of the projections currently being provided to Council:  (1) The net 
cash flow for the first five years is negative; and (2) The impact will create a negative balance in 
the water fund starting in 2014 and continuing through 2021.  Also, under the 25-year bonds/5% 
interest scenario the debt coverage ratio will not meet the standard of 1.25 recommended in the 
Carollo report.  Council was encouraged to gain an understanding of all scenarios affected by 
repayment period and by terms with respect to initial interest-only or principal-included payments.  
Each debt service scenario will affect the City’s ability to operate and maintain the water fund and 
to service the debt. 

Councilor Kehoe asked if assumptions based on interest-only payment for the first six years were 
to ensure that the debt ratio was satisfactory.  Ms. Couch concurred with this assessment. 

In order to address questions about the amount spent to date in the Lake Oswego-Tigard Water 
Partnership, Ms. Couch reported on her analysis of the Partnership Fund from inception in 2009 to 
approximately two weeks earlier.  To date $35,900,000 has been expended from this fund.  Of this 
amount, the City of Lake Oswego has contributed $17 million, approximately 47%; this consists 
largely of excess revenues collected from the City water fund and placed directly in the Partnership 
Fund.  It funds the contractors, personnel services, and other items.  The top five payment 
amounts to contractors since the fund was established, summarized in Exhibit E, were:  Brown and 
Caldwell ($16.9 million); MWH Americas ($5 million); Kennedy/Jenks Consultants ($3.4 million); 
Black & Veatch ($2.3 million); and Garvey Schubert Barer ($805,000).  Of the nearly $36 million 
spent to date, $33 million has been paid to contractors. 

An additional analysis was done to validate sales of water as it equates to usage.  Audited revenue 
and the related water usage demonstrated that about 95% of Lake Oswego’s water revenue 
comes from customers connected to the system.  A much smaller amount of revenue could be 
ascribed to bulk sales; Ms. Couch described difficulties in correlating these sales to usage data.  
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She asked Council to consider whether the six-year-old assumptions for bulk sales still make 
sense for the City. 

Councilor Kehoe asked for clarification of her concern regarding bulk sales.  Ms. Couch 
responded that a 2009 analysis by a consultant reflected the assumption that bulk sales were 
$775,000 to $800,000 a year.  After reviewing general ledger data for the last four years, she found 
that actual bulk sales were $100,000 to $115,000, leading to her attempt to correlate this to usage.   

Councilor O’Neill asked if the 2009 assumptions were currently being used.  This was difficult to 
determine from the data provided to her, Ms. Couch indicated. 

Ms. Couch discussed another question addressed in her report:  what would the City of Lake 
Oswego water fund look like without the Lake Oswego-Tigard Water Partnership Fund?  Using the 
City’s audited numbers, she then applied projections, of which some were her own:  no money was 
transferred to the Partnership Fund; the debt was not taken on; and water rates were kept at the 
current level.  Based upon the fund balance at the end of 2012, the City would have approximately 
$44 million in its water fund by the end of 2018.  Possibilities then could include paying for major 
repairs and delaying the water project, perhaps paying in cash.  Council may want to consider this. 

She noted that City Staff had provided projections of both revenue and expense that were actually 
more conservative than her own, a good thing.  However, she could not determine from their 
projections for Council whether or not there was a contingency for repairs or consideration of 
Public Employees Retirement System and other employment benefits impacts.  Other concerns 
might include anticipating (1) the need for allocation of utility funds for general-fund administrative 
purposes and (2) potential decreases in bulk water sales as a result of Tigard’s increased 
resources.  Her primary concern remains the contradictions related to debt service payments and 
their financial ramifications. 

Mayor Studebaker asked to confirm his understanding that current water rates include a portion 
intended to support the expense of the project as it moves along; if this additional amount was 
eliminated from the rates, then the water fund would reflect some amount less than $44 million in 
2018.  Ms. Couch confirmed this was correct and offered to provide an estimate of this number. 

Mayor Studebaker asked if she felt the water rates would cover what is needed for the project, 
based on projections Council has seen for rates over the next five or 10 years.  Ms. Couch replied 
that she felt they would need to be higher.  Her analysis, as shown in Exhibit A, illustrated the 
City’s projections will not be sufficient to cover a 25-year bond of $108 million at 5%.  Briefly 
addressing the Mayor’s question about effects of a 30-year bond scenario, she reiterated that the 
debt ratio coverage would still be insufficient and the City would still be in a negative fund balance 
situation at a 5% interest rate. 

Referring back to Exhibit A, Councilor Bowerman listed four potential options for addressing the 
debt coverage issue: (1) front loading the debt, thereby increasing  total costs; (2) increasing 
revenue by increasing rates; (3) generating additional water sales; (4) reducing costs.  Ms. Couch 
concurred.  Responding to Councilor Bowerman’s request for any other suggestion, she 
emphasized the importance of considering all options regarding the loan term and interest rate.  
This will afford a complete understanding of the impacts on the water fund. 

Councilor Gudman opined that another option for reducing costs would be to change the 
allocations of Lake Oswego and Tigard.  This might have the greatest impact because it could 
reduce the capital and debt costs, leading to an examination of debt service alternatives.  Ms. 
Couch agreed.   
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With only pro formas to consider, Councilor Gudman commented that Council cannot make a 
determination until the City actually goes to market for the bonds.  Ms. Couch made the point that 
the pro formas contained various inaccuracies and Council should hone in on these.  If the City 
then decides to go to market, they will have a much better understanding of the situation and 
whether or not to proceed with debt issuance.  Briefly discussing the source of various pro formas, 
both acknowledged that it was important to have the most current and accurate projections 
possible.  Concurring that all projections assume a scenario of moving forward with the project, she 
nonetheless encouraged Council to consider all options before incurring so much debt.  This could 
include options for repairing the water system rather than going through with the full project. 

Discussion followed about effects of a decision not to proceed with the project.  Councilor O’Neill 
observed that future bond rates were unknown and wondered how long Ms. Couch would 
recommend the City should wait.  He also drew her attention to the contract with the City of Tigard.  
Ms. Couch responded that she was available only to provide financial, not legal, advice.  There 
are opportunity costs associated with every decision, and she wanted only to show alternatives.  
She endorsed Councilor O’Neill’s observation that current bond rates were favorable and that the 
rating for the Tigard bond was Double A rather than Triple A. 

Councilor Kehoe asked what debt coverage was typically required for a bond issue, and Ms. 
Couch indicated she had seen ratios from 1.1 to above 1.25 of late. 

There was brief further discussion of the viability of not proceeding with the project and 
ramifications of failing to meet obligations of the Partnership agreement.  Ms. Couch reiterated her 
limitation to providing only financial advice.  Her primary concern is that Council has accurate 
projections available to them. 

Councilor Kehoe expressed appreciation for Ms. Couch’s assistance in researching and 
presenting the information, and also to the citizens who paid for her services.  

10.25 CITIZEN COMMENT – Related to the Lake Oswego-Tigard Water Project 

• Gerald Good, 312 9th Street 

Stating that, as a graduate of Harvard Business School and former chief executive officer of 
several corporations, Mr. Good felt himself familiar with the management of large capital projects.  
He asked Council to undertake an independent outside review of the project, which he felt should 
probably have been built into the project prior to the start of construction.  Council was referred to a 
document listing a series of topics that should be covered in the review.  Project staff should not be 
involved in any way in the review process, other than to provide information and serve as a 
resource to the reviewers.  The result of the review is not intended to be abandonment of the 
project.  In view of the many changes in the project, citizens desire more information to be made 
public; almost no one understands the impact.  Besides being part of Council’s fiduciary 
responsibility, the review would enhance new Council members’ understanding of the project.  If 
done efficiently, the review should take about four months.  Project controls and metrics need 
careful thought; these should include progress updates, clear designations of approval authorities, 
and a schedule of reporting to Council.  He offered his assistance in any way possible. 

• Jan Castle, 16181 Parelius Circle 

Ms. Castle observed that while Ms. Couch had presented some information that merited Council’s 
consideration, it was clear that she did not know the background leading to this decision point in 
the project.  None of the proposed financial reviews should require delaying the project; they could 
be done concurrently.  A delay would entail tremendous costs that would not be justified by any 
benefits derived.  Citizens are hoping that a delay would allow for detailed analyses, leading to cost 
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reductions and lower rates.  She endorses one study that would not require a delay:  re-
examination of assumptions for Lake Oswego’s future water usage.  If it could be determined that 
the city would use less than the amount allotted, more water and the related expense could be 
allocated to Tigard.  This is Lake Oswego’s one chance to claim its water rights on the Clackamas 
River.  It would be shortsighted not to build in more future capacity; its cost is minor compared to 
the essential project elements.  Council’s plan to consider various cost-saving measures is good 
news, but a delay would put any potential savings at risk.  Other adverse effects could include 
missing the critical window for completing in-water work and potential legal jeopardy for damages 
the City of Tigard incurs.  After reviewing several benefits of the Partnership, she urged Council to 
move ahead to secure a clean, safe water supply for the future. 

• Kathy Kremer, 1040 Oak Terrace 

Ms. Kremer thanked Council for their work and expressed her support for the project as proposed.  
The planned ozone technology for water sanitation offers a means of destroying many 
contaminants of concern.  It represents a huge step in limiting citizens’ exposure to chemicals 
linked to birth defects, cancer, reproductive abnormalities, and an array of the other conditions. 

• Stan Aschenbrenner, 1225 Oak Terrace 

Mr. Aschenbrenner stressed the importance of ensuring a legacy of water for citizens’ needs in 
the future.  He urged Council to move forward to repair the frail system and expressed his 
willingness to pay a little more, if necessary. 

• Jim Bolland, 804 5th Street 

Mr. Bolland pointed out the discrepancy between last year’s average water usage by the two 
cities, a total of about 13 million gallons per day (MGD), and the 38-MGD capacity of the new 
system.  Recalling discussion at the previous evening’s Oversight Committee meeting, it was made 
clear that there is no current market for this excess capacity.  Another critical consideration is 
incurring a massive amount of debt over a longer period of time (30 years or more) when 
deteriorated older water lines are certain to need replacement, with additional cost.  A third reason 
he thinks taking a “timeout” is essential is concern about the WaterWatch court case.  He 
recounted details of Elk Creek Dam construction in southern Oregon, where environmental group 
challenges led ultimately to deconstruction and removal of the dam, which had been built at full 
cost of the contract.  He cited a motion filed on the previous Wednesday by the City’s lawyers, 
stating that the City Councils and citizens of Lake Oswego and Tigard need to know the results of 
the WaterWatch case as soon as possible to avoid wasting money on a potentially moot project.  
That is the argument for waiting. 

• David Luck, 26 Del Prado 

Mr. Luck distinguished his experience as a mechanical engineer involved in $100 million-type 
projects from government projects like this one.  He endorsed the review advocated by an earlier 
speaker, which is known to him as value engineering.  While expecting that the project cannot now 
be stopped, Council should treat this like a private-entity project.  The insistence not to wait is a 
great concern. 

• Paden Prichard, 204 6th Street 

Mr. Prichard expressed appreciation for Council’s desire to cut costs.  In his 43 years of design 
and construction experience, he has learned that one of the best ways to do this is to demonstrate 
confidence in the plans and design materials prepared by consultants and engineers.  This instills 
confidence in the builders who are bidding on a project.  The result will potentially be cost-cutting 
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measures proposed by the builders, with the best bids.  The Lake Oswego Interceptor Sewer 
(LOIS) project was an example of this positive effect. 

• Bruce Brown, 2323 Wembley Park Road 

A former co-chair of the Sustainability Advisory Board and participant in the Citizen Sounding 
Board for the water treatment plant, Mr. Brown reported he had come to appreciate the 
importance of the water project to the city’s future.  A critical aspect is community resiliency and 
emergency preparedness.  As found with the power supply, it is important to interconnect the 
various water supply districts so that there is regional supply grid.  Communities will be able to 
respond and help each other in the event of a short- or long-term emergency, whatever the cause.  
To think that standing alone would be better than being part of a larger partnership is naïve, and 
could have tragic consequences. 

• Tana Haynes, 2277 Summit Drive 

Ms. Haynes opined that there is no shame in an eleventh-hour change and there is honor in 
completing what may have been overlooked by the prior Council.  The City needs a solid business 
plan for the new venture of selling of excess water; it needs to identify the quantity available for 
sale, who will buy it, and pricing.  A project of this size warrants an independent review, entailing 
both value engineering studies and an arm’s-length financial audit.  Staff should not be involved 
with selection of the auditors nor should any auditors derive financial benefits from the project.  
Once results of audits and studies are received, then the City can move forward.  Despite the 
partnership with Tigard, Council was asked to focus on what is best for Lake Oswego citizens now 
and not on meeting the 2016 deadline. 

• Peter Sweet, 796 1st Street 

Mr. Sweet made note of an email sent to Council members the previous week.  Having seen a 
chart displayed at the March 4 Oversight Committee meeting, he related a statement that had been 
made to the effect that it was cheaper to stay with the Lake Oswego-Tigard deal.  He wondered 
what assumptions were reflected in that chart and whether they were still correct.  Another concern 
related to the Partnership project manager’s response a few weeks earlier to a Council member’s 
question about water conservation efforts; he had indicated that these were well on their way.  
What data was there to back this up?  As rates increase, people conserve.  Multiplying the higher 
rate by lower usage would produce no change to revenue.  Without higher revenue, the City would 
not be able to pay for the proposed bonds. 

• John Surrett, 1685 Edgecliff Terrace 

Mr. Surrett discussed the application of the Partnership for extension of expiring Clackamas River 
water rights permits and the Oregon Court of Appeals review of a WaterWatch lawsuit.  The permit 
applications state that the 38-million-MGD total is to furnish water to the Lake Oswego community, 
not for wholesale re-sale to others.  Some of the six applications for Clackamas River permit 
extensions by other water districts have also been challenged by WaterWatch.  Since the river is 
home to five threatened fish species, the Army Corps of Engineers must consult with the National 
Fish and Marine Service to evaluate impact on fish related to the project; this usually takes a year.  
It is not prudent to grant construction contracts without having a permit in hand.  He took issue with 
Tigard City Council member Gretchen Buehner’s assertion at the Oversight Committee meeting 
that Lake Oswego and, presumably, Tigard had no choice but to adopt the conditions imposed on 
the Partnership by the City of West Linn.  She had stated she was a land use attorney, but he 
disagrees with her assessment and would prefer to have the advice of Mr. Powell, who represents 
the City.  The Lake Oswego City Council needs to perform its own study of the conditions and 
determine what to do and how to pay the money requested. 
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• Norm King, 19420 Wilderness Drive, West Linn 

Mr. King congratulated Council for being transparent and open in their considerations and 
discussions about the water plant and pipeline.  He asked that they remember that the justification 
for additional water included water for Stafford.  However, growth into Stafford is prohibited by the 
city Charter and Comprehensive Plan, as it is in West Linn.  He added his congratulations for doing 
the short-term rate study and advocated a six-month delay, based on his agreement with the 
comments made by the first citizen who spoke. 

• Carolyn Jones, 2818 Poplar Way 

Although a longtime member of the Glenmorrie Neighborhood Association, Ms. Jones stated that 
she was speaking on her own behalf.  She was aware of only one instance, about 15 years earlier, 
where Glenmorrie had needed to use Lake Oswego City water.  Since Glenmorrie was named as a 
bulk water user in discussion earlier in the meeting, she asked about the amount shown in the 
report. 

Councilor O’Neill indicated that the amount was small (46,000 gallons) and the price was $.0035. 

10.3 Review of West Linn Lake Oswego-Tigard Water Partnership Decision –  
Authorization to Proceed 

Mayor Studebaker called Mr. Komarek to the dais to review Ms. Couch’s report. 

Mr. Komarek described the expert qualifications of the financial advisors for the water project, 
including FCS Group, Lake Oswego City Staff, Western Financial Group, and outside bond 
counsel.  Assumptions used in rate analyses are developed by these team members; interest rates 
for calculation of bond costs come from bond counsel, not from Staff.  Voicing his disagreement 
with Ms. Couch’s assertion that different interest rates should be used in the rate models, he 
explained that Lake Oswego has a Triple A credit rating.  This enables the City to assume a full 
faith and credit obligation with different payment terms than those in the Tigard example cited in 
Ms. Couch’s report.  Details of the reasons and ramifications of the cities’ different credit ratings 
were discussed.  The same financial team that advised the City on the LOIS project has provided 
credit forecasting since 2009 on the water project. 

He described numerous scenarios that have been prepared to determine whether or not the 
Partnership remains a good deal for the two cities and for Lake Oswego specifically.  These have 
demonstrated that, regardless of the capacity being planned for, the project cannot be done as 
cheaply by the City alone as can be done with a partner. 

QUESTIONS FROM COUNCIL 

Mayor Studebaker asked about the effect on water rates found in comparing 30-year bonds to 25-
year bonds.  Mr. Komarek advised that scenarios using 30-year bonds produced smaller 
increases in rates, but ultimately more interest expense.  However, this is a way to smooth the 
earlier impacts of the rate increases over a longer period of time.  He confirmed that most of the 
scenarios assumed interest-only payment on 25-year bonds for the first three years; this was 
intended as a means to smooth the rate increase over time and keep rates low for residents.  This 
was the approach taken for the LOIS program. 

Councilor Kehoe opined that Council was elected to challenge assumptions, and is in a situation 
requiring continuous due diligence to ensure that Tigard and Lake Oswego citizens are treated 
fairly.  He had seen a copy of the recent motion to expedite the Court of Appeals determination in 
relation to the WaterWatch appeal, and the reference to a potentially moot project frightens him.  
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Why would the Partnership not wait for the Court’s decision before moving forward?   Mr. Komarek 
indicated he felt this language represented legal counsel taking a conservative approach, asking 
the Court to move the process forward.  After providing brief background on the WaterWatch 
appeal, he expressed confidence that the City would prevail. 

Councilor Kehoe reiterated his concern about proceeding with the project before the Land Use 
Board of Appeals (LUBA) and WaterWatch appeals are resolved.  His support for the project 
hinges primarily on having a shift in the ratios to increase Tigard’s allocation.  Although unsure 
what Lake Oswego’s exact water capacity needs are for the next 20 to 50 years, he characterized 
it as a built-out city and challenged 24 MGD as a basis for the current ratios.  If the ratios could be 
adjusted substantially, with a commitment from Tigard, rate impacts could be reduced for Lake 
Oswego citizens.  This would make him much more comfortable.  Mr. Komarek responded that 
this should be a discussion for the two City Councils to have.  Tigard had indicated willingness to 
discuss it, and the Oversight Committee had been suggested as the forum for initial conversations.  
The framework could be developed there and brought back to Council.  Councilor Kehoe 
expressed support for this, but stated he did not want to approve the proposed expenditures for 
goods and services until a revised agreement was in place.  He acknowledged there would be 
consequences for delaying the contract awards, as noted by Mr. Komarek. 

Councilor Bowerman requested confirmation of the construction start date for the River Intake 
Pump Station (RIPS) by which project completion could be expected in mid-2016, the date 
targeted by Tigard.  Mr. Komarek detailed the three critical in-water work periods, explaining that if 
the first work period was missed, with the start delayed until 2014, it was still possible to meet the 
deadline.  However, an estimated increase in escalation of $300,000-$400,000 could be expected.  
The selected contractor might be unwilling to wait to do the work; an additional significant 
expenditure of Staff time would be needed to find another contractor.  If the original contractor did 
agree to the delayed start, he would face a riskier (i.e., two-year versus three-year) schedule and 
therefore might not be willing to do it for the price he had bid. 

Councilor O’Neill commented on earlier testimony asking about any value engineering that was 
involved in the project.  Having reviewed a 400-page section of a much larger document, he 
wanted citizens to know that the Partnership has tried to do the right thing by engaging a company 
to do extensive value engineering.  The most important consideration for Council is why the project 
is being done:  to deliver clean water to citizens. The issue is not about water volume; additional 
volume comes with replacement of the old plant, since it costs the same amount to have a 
contractor install a big pipe as a small pipe.  Now is as good a time as any for this project, with 
favorable interest rates and construction costs.  He cautioned against construction delay, noting 
that this brings new problems.  While not opposed to the idea of an independent review, he was 
concerned about possible expense of up to $100,000 for this.  Mr. Komarek concurred, and noted 
that the partners had established the Oversight Committee from the outset as a check and balance 
on Staff and also to make recommendations to the joint City Councils.  The system is being “right 
sized” and designed to last for 75 years.  Options for downsizing the project now and building 
again in 20 years may not be feasible because of any number of uncertainties.  Today there is 
certainty. 

Councilor Gudman asked if Mr. Komarek remained willing to accept another comprehensive 
review of the project, as suggested by Mr. Good earlier in the meeting.  Mr. Komarek responded 
that the Tigard partner would need to be asked about their interest in this, but if it was the will of 
Council, the review would be conducted.  The absence of any interaction with Staff would make the 
review unlike any he had heard of. 

At Mayor Studebaker’s request, Mr. Komarek confirmed that if the RIPS contract was awarded at 
this meeting, he was reasonably confident that the in-water work window could be met this 
summer. 
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Mayor Studebaker asked Mayor Cook to come to the dais to convey some sense of whether his 
City Council would approve having Tigard take a larger share of the water capacity, perhaps an 
additional 4 MGD.  Along with this, Tigard would assume the proportionate capital costs and 
operating and maintenance costs percentages.  Mayor Cook noted that the Tigard Council had not 
voted on it, but he felt the consensus was that Tigard could do so.  They had discussed increasing 
their capacity by anywhere from 4 to 5½ MGD. 

10.4 Award of a Public Improvement Contract for the River Intake Pump Station (RIPS) 
Project 

Mayor Studebaker commented that he was conveying unpleasant news for Lake Oswego rate 
payers in that the City is bound legally by decisions made prior to the current Council’s term of 
office.  Council now must make the best of the situation and minimize the impact on the rate 
payers.  Aspects of the agreement with Tigard constrain Lake Oswego.  There is no financial cap 
and no provision for delay because of legal issues.  If Lake Oswego were to terminate the 
agreement, it would lose the $26 million already spent; the City would also probably be liable for 
tens of millions of dollars more because of the potential for a lawsuit by Tigard.  The additional $5.2 
million to West Linn is not negotiable; to reject their conditions will effectively breach the agreement 
with Tigard.  In any case, the City will still have to refurbish its water intake facility in the near future 
and at a substantial cost.  Instead of being able to explore more options that would allow for 
building just to the capacity Lake Oswego needs now and in the predictable future, when not so 
burdened with debt, decisions must be made now.  Legal issues are also involved:  West Linn 
residents have filed an appeal with LUBA to overturn their City Council’s decision and WaterWatch 
has filed suit to restrict Lake Oswego’s water rights in the Clackamas River.  The City’s counsel in 
this matter has opined that neither case has much chance of affecting the water agreement, but he 
is not comfortable with that.  Some Council members have insisted on trusting Staff and moving 
ahead; he hopes they are right.  There will be additional costs to rate payers, and this Council will 
do everything possible to minimize those.  The willingness of Tigard to accept more water capacity 
would reduce Lake Oswego’s capital and ongoing operation and maintenance costs; the City can 
try to sell as much of its surplus water as possible; financing methods will be explored; and 
customer water billing will be reviewed to identify ways to reduce the impact to users. 

He expressed appreciation for the time and effort of citizens to make their views known.  All 
Council members have given the matter a great deal of thought, and they hope citizens understand 
they are trying to act in the best interests of the entire community. 

Councilor Jordan moved the award of a Public Improvement Contract for the River Intake 
Pump Station project in the amount of $10,566,000 for construction of the River Intake 
Pump Station project.  Councilor Gustafson seconded the motion. 

DISCUSSION 
Councilor Bowerman observed that, given the array of information presented during the meeting, 
moving ahead with contract awards would not take into account the points outlined by the Mayor.  
To be considered were such opportunities as renegotiation of Tigard’s capital ownership in the 
project, which could be discussed at a scheduled meeting in late March, and examining the 
financials in a different way.  A natural delay is presented by the pending WaterWatch decision; the 
attorney’s words about avoiding a potentially moot project concern her.  She cannot endorse 
moving forward now to spend millions of dollars on a project that might be potentially moot.  The 
coverage ratio and audited usage issues need to be addressed.  While emphasizing the 
importance of working within the timeframe that meets Tigard’s needs, her understanding is that 
this could be quite a way into the future.  She indicated that a vote tonight on this motion is not 
what should happen.  Council members need to make the considerations that are right for Lake 
Oswego and take the time to do that. 
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Councilor Jordan, as the only current Council member who was serving at the time the project 
was first considered, remarked that it was unfortunate that so much time was spent working with 
West Linn citizens.  In the meantime, Lake Oswego citizens did not understand how much value 
engineering, oversight, and consideration of costs and the effect on rate payers was being given to 
the project.  Citizens want good, clean, safe water and they are concerned about how much it will 
cost them.  Council is set to ensure a quality water supply and they want to make sure to take 
actions that do so at a rate citizens are willing to pay.  This contract comes in under the engineers’ 
projected budget; as with LOIS, these are the things that add up to make project cost effective.  
There are legal issues, but these have been vetted.  It is critical to keep the project moving if the 
City wants to save money; this is what offers the opportunity for big savings.  The partners can 
work together to address the surplus water and structure issues while continuing to move forward.  
Unless they take advantage of the current bond interest rates, project costs will escalate.  The 
facility is still going to be needed, and in the event of an earthquake, citizens are going to be happy 
to have water service, even if they have to pay a higher water rate. 

Councilor Kehoe stated that he supported the project, but could not in good conscience vote to 
award the contracts at this time.  With so much uncertainty on some of the issues, he advocated a 
delay while some of them were resolved. 

Councilor Gustafson acknowledged the many good comments and valid concerns expressed at 
the meeting.  While he appreciated the idea that there was no shame in an eleventh-hour change, 
he would need to see a compelling reason that a delay would benefit the rate payers.  All evidence 
indicates that the least expensive path is to move forward now.  Valid questions remain that should 
be addressed moving forward, but delay only increases cost or risk.  He supports taking every 
opportunity to review and contain costs aggressively.  The best deal that can be obtained for the 
rate payers is to have a partner to share the costs.  The smaller plant could not be built for less 
money.  Interest rates are good and contractors are ready.  It is not going to get any better than 
this. 

A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
Jordan, Gudman, Gustafson, and O’Neill voting ‘aye’.  Councilors Kehoe and Bowerman 
voted ‘no’.  (5-2) 

10.5 Award of a Goods and Services Contract to Mitsubishi Electric Products, Inc. for the 
Water Treatment Plant Ozone System 

Councilor Gudman moved the award of a Goods and Special Services contract in the 
amount of $2,390,000 to Mitsubishi Electric Power Products, Inc. to provide the Water 
Treatment Plant Ozone System.  Councilor Jordan seconded the motion. 

DISCUSSION 

Mayor Studebaker stated that he would not be voting in favor.  The RIPS decision has immediacy, 
but this does not.  He would prefer to have rates and other review completed prior to approval. 

Councilor O’Neill asked if there was immediate need for a decision.  Mr. Komarek explained that 
plant construction is scheduled to proceed in August, 2013.  This equipment purchase requires a 
very long lead time.  More importantly, 100% design completion is scheduled for April.  Purchasing 
the equipment early allows the plant designer to optimize the design by working directly with the 
engineers supplying the equipment.  Most significantly, it reduces or eliminates the risk of change 
orders during construction. 

Councilor Bowerman questioned how construction could move forward in August since some of 
the legal issues will not be resolved by then.  Mr. Komarek responded that the LUBA appeal 
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cannot stop the project from moving forward; this is supported by an opinion prepared by outside 
counsel.  There is very little risk in terms of the outcome of the appeal.  In response to Councilor 
Bowerman’s further questions, he advised that issues related to WaterWatch and staging area 
accessibility had nothing to do with this contract award, which relates to water treatment plant 
design.  Acknowledging that the various elements are related as a system, he described the 
chronology of the permitting process.  It was not possible to wait until every permit was secured 
and every uncertainty resolved before moving forward.  

A roll call vote was held, and the motion passed, with Councilors Jordan, Gudman, 
Gustafson, and O’Neill voting ‘aye’.  Mayor Studebaker and Councilors Kehoe and 
Bowerman voted ‘no’.  (4-3) 

10.6 Award of a Goods and Special Services Contract to FKC Co., Ltd. for the Water 
Treatment Plant Screw Press Equipment 

Mayor Studebaker asked about the immediacy of this decision.  Mr. Komarek described this as a 
situation similar to the previous matter:  the long lead time allows the plant designer and equipment 
vendors to collaborate to achieve optimum efficiency of design and to avoid the risk of change 
orders during construction. 

Councilor Jordan asked if this timing was a part of the value engineering recommendations.  Mr. 
Komarek confirmed this, noting that purchase of this particular equipment was a specific 
recommendation in the value engineering study.  It offered a means of saving on both capital and 
long-term operation and maintenance costs. 

Councilor Jordan moved award of a Goods and Special Services contract in the amount of 
$399,677 to FKC Co., Ltd. for the Water Treatment Plan Screw Press Equipment.   
Councilor Gustafson seconded the motion. 

A roll call vote was held, and the motion passed, with Councilors Jordan, Gudman, 
Gustafson, and O’Neill voting ‘aye’.  Mayor Studebaker and Councilors Kehoe and 
Bowerman voted ‘no’.  (4-3) 

Mayor Studebaker, referencing Agenda Item 10.3, asked if a vote was needed in relation to the 
West Linn water decision.  Mr. Coffee explained that this item offered an opportunity for Council to 
discuss any of the conditions related to the conditional use permit.  Council has heard that the 
nature of conditions attached to a conditional use permit is such that, if it was determined not to 
accept them, a building permit would be denied.  If Council ever chose to challenge the conditions, 
it would involve starting the entire process again.  Mayor Studebaker asked if any Council 
members had questions about the conditions or their impact; none were heard.  He observed that it 
appeared the City would not be challenging the conditions. 

11. STUDY SESSIONS 

11.1 Boones Ferry Road Financing and Implementation 

Mayor Studebaker advised that this item would be postponed until the next Council meeting. 

12. INFORMATION FROM COUNCIL 

12.1 Councilor Information 

Councilor Gudman noted that, consistent with the 7-0 vote of Council two weeks previously, he 
was following up on discussions of an additional review of the water project.  He moved to 
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instruct Partnership Staff to work with all parties to develop a Request for Proposal (RFP) 
for an ongoing performance audit to be performed by qualified experts.  The RFP must be 
approved by the two City Managers, reviewed and recommended by the Oversight 
Committee, and then approved by the two City Councils.  Final selection of the qualified 
independent consultant should be subject to approval by both Councils and in accordance 
with public contracting laws.  He added that he would like Partnership Staff to move forward to 
obtain the RFP as soon as possible. 

Councilor Jordan seconded the motion. 

Mayor Studebaker indicated he had problems with the anticipated expense of such a review, 
estimated at between $55,000 and $90,000.  If Council members have accepted Staff’s actions so 
far on the project, he questioned why another $55,000 to $90,000 should be spent. 

Councilor Bowerman commented that the $55,000 to $90,000 for an extensive financial audit 
would not include the engineering side, which could cost an additional $25,000 to $100,000.  Mr. 
Good’s testimony about how to do such a project should be taken into account.  The motion should 
include a financial limitation. 

Councilor Kehoe expressed doubt about any major impact of such an audit, since Council was 
pushing all the contracts forward. 

Councilor Gudman opined that both Council and the community have concerns about the water 
project.  The motion affords the opportunity to obtain an RFP; Council will not be compelled to 
accept it.  He acknowledged that Staff time will be required for the RFP process, but emphasized 
that this will afford the opportunity to satisfy all citizens and Council members. 

Councilor Jordan explained that, while not knowing the scope of the proposed audit, she 
seconded the motion because she always wonders how to obtain the information that will give 
people a sense of trust, so they are confident that the best possible result will be produced.  This 
matter of trust is a challenge.  The audit at least offers a look at the project, and Council does not 
have to agree to conduct it. 

A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
Jordan, Gudman, and O’Neill voting ‘aye’.  Councilors Kehoe, Bowerman, and Gustafson 
voted ‘no’.  (4-3) 

13. REPORTS OF OFFICERS 

No reports were made. 

14. ADJOURNMENT 

Mayor Studebaker adjourned the meeting at 11:06 p.m.  
 

 
  Respectfully submitted, 
 
  Catherine Schneider    /s/   
  Catherine Schneider, City Recorder 

APPROVED BY THE CITY COUNCIL: 
ON April 16, 2013    
 
Kent Studebaker   /s/    
Kent Studebaker, Mayor 


