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Mayor Studebaker called the regular City Council meeting to order at 7:00 p.m. on March 19, 
2013, in the City Council Chambers, 380 A Avenue.  
Present: Mayor Studebaker, Councilors Bowerman, Gudman, Gustafson, Jordan, 

Kehoe, and O’Neill   
Staff Present: Tom Coffee, City Manager; David Powell, City Attorney; Catherine 

Schneider, City Recorder; David Donaldson, Assistant City Manager; Megan 
Phelan, Human Resources Director; Erica Rooney, Assistant City Engineer; 
Todd Knepper, Engineering Program Supervisor; Bill Baars, Library 
Director; Guy Graham, Public Works Director; Don Johnson, Police Chief; 
Ursula Euler, Finance Director; Johanna Hastay, Associate Planner; Ron 
Bunch, Planning Director; Andrea Christenson, Assistant Planner 

Consultants Present:  Greg Prothman, Prothman Company; Chip Pearce, Western Financial 
Group; Angie Sanchez Virnoche, Principal, FCS Group; Sergey Tarasov, 
Project Manager, FCS Group 

  

3. PLEDGE OF ALLEGIANCE 
Mayor Studebaker led the Council in the Pledge of Allegiance. 

4. COUNCIL BUSINESS 
4.1 City Manager Recruitment Process Overview 
Ms.Phelan introduced Mr. Prothman; Prothman Company was selected to assist with the City 
Manager recruitment.  

Mr. Prothman indicated that he anticipates about ninety days from beginning the recruitment 
process today to final interviews. Prothman Company begins by getting to know the City; Ms. 
Phelan has identified a number of people to talk to. From those talks will develop a clear 
understanding of what the City is looking for in terms of skills, talents, and abilities for the new city 
manager and this will be included in a position profile. The profile will be four or five pages long, 
and begin with a description of the City. It talks about what kind of services the City provides along 
with statistical data. It discusses what the manager would be doing, ideal characteristics, 
compensation, and how to apply. A draft of the profile will be back to Council in a week with 
opportunity for comment. Once the profile is complete, Mr. Prothman will want guidance as to how 
far and wide he should be seeking a candidate. By definition, this will be a national search, and will 
include a wide variety of periodicals and publications, including websites. Council should also 
consider who and where a personal invitation should be sent. He typically sends a letter of 
invitation throughout eleven western states to city managers, city administrators, county managers, 
and county administrators in organizations of comparable size. He has already been contacted by 
people who have heard the job is open.  He anticipates receiving 50-60 applications. The 
application will include nine structured references, including peers, subordinates, and supervisors. 
It will include a writing sample and two or three essay questions, a résumé, and a cover letter. He 

CITY COUNCIL REGULAR MEETING 
MINUTES 

March 19, 2013 



City Council Regular Meeting Minutes Page 2 of 28 
March 19, 2013 

will screen the applications and identify the top 13-18 candidates. Prothman’s staff will do an 
internet check on the candidates and will have an hour of conversation with each of the top 15, 
either in person or via Skype. Discussion will include the candidate’s skills, why Lake Oswego, why 
now, and so on. Then he will return to Council in executive session for discussion of all of the 
candidates; this will probably identify the top four to six. At that point an interview process will be 
structured to meet Lake Oswego’s needs. Advisory panels could be used, and facilitators will be 
identified. A schedule will be established and candidates will be assisted with travel. Confidential 
references will be obtained in advance; criminal history check and education verification will be 
done; a credit check can be done if desired. Mr. Prothman will help facilitate final interviews. If a 
preferred candidate is identified, Mr. Prothman will assist with negotiations.  

Mayor Studebaker asked if Mr. Prothman thought any of the candidates would be from outside 
public office. 

Mr. Prothman indicated that would be possible; it would depend on Council’s guidance to him. 
Candidates have been known to come from the military, education, private business, and from the 
public sector.  

Mayor Studebaker asked if Mr. Prothman was confident his educational background screening 
check would be fully reliable. 

Mr. Prothman indicated he was; Prothman Company has never had a problem with that, and he is 
also very concerned about it. 

Councilor Jordan indicated that she thought a writing sample was a great idea.  She wondered if 
candidates could submit any articles or anything that has been published as part of their résumé. 
She thinks that might provide a broader picture of the candidate. 

Mr. Prothman said he thought that was a great idea, and he would incorporate it. He asked if 
Council thought the process he had outlined would meet their needs.  

Councilor Jordan indicated that in the previous hiring process, there was a vetting process at the 
end where Council went to talk to people that the final identified candidate had been working with. 
She does not think that provided a lot of value. She has done the same thing as a member of a 
school board in a superintendent search. She thinks by that time, people are trying to support the 
person’s move. She wondered if Mr. Prothman had any other suggestions on how that process 
could better tell Council about a candidate. 

Mr. Prothman said he had seen it done a number of ways. He has seen Councils do site visits to a 
candidate’s location and get fooled. If it is left to the candidate to arrange all of the interviews and 
they are trying to hide something, they won’t put people with critical comments in front of the 
Council. He has also seen a City have two candidates they couldn’t decide on; they hired an 
investigator to do background checks, which was very insightful and helped the Council make a 
good decision. He has also seen site visits go well, because the Chief of Police or someone from 
staff helped do the arranging and set up interviews that didn’t involve the candidate; that worked 
better. He thinks if Council is still uncertain at the final interview process but feels like it is getting 
good information, Prothman can help gather more information and figure out what can be learned 
that is still missing, and move forth in a methodical manner. There would be more thought process 
involved at that point. 

5. CONSENT AGENDA 
Mayor Studebaker noted that with the capital contribution to the library, the contribution will be 
accepted now but can be used at any time for capital projects for the library. 
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Councilor Gudman moved the Consent Agenda. Councilor Kehoe seconded the motion. A 
voice vote was taken, and the motion passed with Mayor Studebaker and Councilors 
Bowerman, Gudman, Gustafson, Jordan, Kehoe, and O’Neill voting ‘aye.’ (7-0) 
5.1 REPORTS 
5.1 Joint Letter to Metro 
This item was removed from the Consent Agenda. 

5.2 RESOLUTIONS 
5.2.1 Resolution 13-14, A Resolution of the Lake Oswego City Council Accepting the 

Resignation of Katie Abbott from the Comprehensive Plan Citizen Advisory 
Committee, and Appointing Michelle Alexander to the Comprehensive Plan Citizen 
Advisory Committee 

 Action: Adopt Resolution 13-14. 

5.2.2 Resolution 13-15, A Resolution of the City Council of the City of Lake Oswego 
Approving Appointments to the Transportation Advisory Board 

 Action: Adopt Resolution 13-15 

5.2.3 Resolution 13-16, A Resolution of the City Council of the City of Lake Oswego 
Authorizing Execution of an Intergovernmental Agreement with Clackamas County, 
Accepting a Capital Contribution for Library Purposes 

 Action: Adopt Resolution 13-16 

END CONSENT AGENDA 
6. ITEMS REMOVED FROM THE CONSENT AGENDA           
Item 5.1, the Joint Letter to Metro, was removed from the Consent Agenda. Mayor Studebaker 
noted that it was a joint letter to be signed by the mayors of Tualatin, West Linn, and Lake Oswego 
regarding the forecast by Metro of the residences that will be added to the Stafford Area between 
now and the years 2035 or 2040. He has provided Council with copies of the proposed letter; it 
would not be under the joint signature of all the mayors, but only under his signature. He asked for 
Council input. Essentially it says that the forecast of 1700 more residences made by Metro by the 
year 2035 or 2040 is not accurate and it is premature to make those kinds of forecasts given the 
activities that are going on there now. The Stafford Area has neighborhood associations which are 
meeting and trying to develop their own plans.  

Councilor Kehoe noted that the former Mayor and Council obligated Lake Oswego under a 
memorandum of understanding (MOU) to help with planning, in exchange for bringing the Rassekh 
property into the urban growth boundary (UGB) for the tennis center. He asked if this letter conflicts 
with that MOU. He noted that the letter seemed factual to him, but he is concerned about a 
possible conflict with the MOU.  
Mr. Powell conducted an initial quick review, and indicated that based on that, he did not believe 
so. The letter objects to the projections of housing units; the MOU in 2012 spoke to the City and 
County participating in future planning efforts and good faith consideration of the recognition of any 
framework plan that results from them, but not obligating the City to provide any funding. Nothing in 
the MOU commits the City to any particular position about urbanization or not of the Stafford Area. 

Councilor Bowerman asked if the Mayor would discuss the differences between the letter that he 
has prepared versus what the three Mayors were asked to sign. 

Mayor Studebaker indicated that the major difference is that the letter from the three Mayors had 
at least one sentence that said the Cities were adamantly opposed to any big development in the 
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Stafford Basin for a number of reasons. That sentence was removed from the letter Mayor 
Studebaker prepared. His letter recognizes that there has been activity by neighborhood 
associations to meet and develop an idea of what they want, and that those neighborhoods did not 
want a high density area in North Stafford.  

Councilor Bowerman asked if there would be any value in adding the words “rural character,” 
which are often used relative to Stafford, in addition to the high density issue.  

Mayor Studebaker indicated that could be done, but the problem is that the perception people 
have of rural character depends on what their individual feeling about that is. Unless “rural 
character” is closely defined, he is not sure it would add any significant meaning. 

Councilor Jordan asked about the timing of the letter and why it seems to be important to do now. 
If West Linn and Tualatin are successful in their appeal, this projection is moot at this point and the 
whole process has to start over. If the Legislature’s directive to Metro is not followed, and Metro’s 
decision to identify urban and rural reserves, then they need to go back to the original charge, 
which may end up with Stafford immediately coming into the UGB on the next go-around. She is 
not clear why anyone needs to worry about the projections right now. If West Linn and Tualatin’s 
appeal is rejected, previous Councils have gone on about their concerns about the impacts of 
transportation and infrastructure on our City and surrounding cities and how any kind of 
development there needs to be either concurrent or borne by the people who will be benefitting 
from it, but not by Lake Oswego’s ratepayers or taxpayers. These matters have been discussed 
before, and Lake Oswego needs to continue to be at the table, because the City doesn’t want to be 
impacted negatively. Right now, nobody is going to do anything with those projections in the next 
year. 

Mayor Studebaker indicated that the problem is that Metro is putting the projections out there, and 
if the appeal is not granted, then the projections will have some impact on what Metro thinks 
should be done out there. That is the reason for objecting to them at this point.  

Mr. Coffee indicated that regardless of the appeal, Metro is presuming it will not be reversed, so 
they continue to do these projections for their land use and transportation modeling. The City’s 
experience with Metro is that once numbers get into the system, no one raises objections. Metro is 
doing this now, and when it comes from staff, it is going to go on to MPAC and the Council. If Lake 
Oswego has a concern, it should be stated now. 

Councilor Jordan indicated she could accept that, except that she thinks the letter should clearly 
address the question of asking Metro who will pay for bringing all these people in, and how to 
make sure the neighboring communities are not negatively impacted. 

Mr. Coffee indicated he thought that was true, but that some of the concern about sending the 
letter was how far it goes at this point, with the appeal pending. 

Councilor Gustafson indicated he thought it was a good idea for the Mayor to craft his own letter. 
He believes Lake Oswego’s concerns on Stafford are unique. He believes that in regard to 
Stafford, Lake Oswego has made it clear what the City’s position is. It is in the Comprehensive 
Plan. He also questions the timing of the letter, except that he knows that it was proposed that the 
joint letter be signed. Seeing that the bones of the letter just ask to eliminate the forecast 
allocations, he doesn’t see how that is necessarily a benefit to Lake Oswego. The City needs to 
have a role in planning Stafford so it can control the impacts it has on Lake Oswego. The City 
needs to know what Metro thinks is going to happen there so it can respond appropriately. He 
doesn’t necessarily have a problem with the forecast allocations, because he believes that is what 
the City will need to respond to as this moves forward. 

Councilor Gudman concurred with what Mr. Coffee noted about the numbers being projected. 
Experience with Metro indicates that once these numbers get put in place, it is very difficult to 
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change them, and they are used by everyone. The numbers drive all the other decisions. He 
believes that raising concerns now about the quality of the numbers in 2035 is good; the City 
should be on record acknowledging the problems with the forecast. 

Councilor O’Neill indicated he attended the meeting last Saturday of the Stafford Basin group that 
had over a dozen neighborhood groups. They probably had 60 people. He believes that what came 
out of that meeting was a single message: they wanted to be involved in the planning of their 
community. This is what Lake Oswego wants too. Lake Oswego wants to be involved in planning 
for its side of that triangle. He suggested that perhaps Lake Oswego needs to start that 
conversation with Metro and tell them that if there is development in there, Lake Oswego is only 
interested in “x”. Maybe Lake Oswego should be a leader on this. It seems to be a never-ending 
discussion, because it is being led by someone who doesn’t live there or participate there (Metro). 
He believes Metro is the wrong entity to decide what happens there, and that is where the struggle 
comes from. 

Councilor Bowerman agreed that once numbers are in place they tend to have a life of their own, 
but as recently as 2007 similar numbers were out there in the Carollo Report that Lake Oswego 
used as the basis for determining how much water the City would develop in terms of their own 
capacity. The data obtained from Metro at that time was that there would be 2,600 people that 
would be in Stafford by 2030, and the City built to capacity with the water supply for almost 7,000 
people in Stafford at the time of build-out. The numbers are there; if all it takes is a letter to look at 
them and change them, then maybe that’s not such an important consideration at this point. She is 
sensitive to what Councilor O’Neill was saying about the efforts of the Stafford group to plan now. 
She understands they are moving along in their process with dates and deadlines for different 
groups to come back with parts of the plan. For Lake Oswego to be in a position to listen to that 
before sending forward population forecasts seems to make sense to give the impetus for their 
planning their area. 

Councilor Kehoe moved to send Mayor Studebaker’s letter out as written now. Councilor 
Gudman seconded the motion.  
Councilor Gustafson asked generally what the Mayor’s authority to sign letters was. He 
wondered when the Mayor needs to ask for Council’s consent to sign a letter and whether this is a 
courtesy or a requirement. 

Mayor Studebaker indicated it was a matter of openness and transparency. 

Mr. Coffee indicated that there is no requirement for the Council to vote, but that on matters of 
high policy, it is often brought to Council. Engaging in dialogue with our partners on population 
assumptions is a significant statement. 

A roll call vote was held and the motion failed with Mayor Studebaker and Councilors 
Gudman and Kehoe voting ‘aye.’ Councilors Bowerman, Gustafson, Jordan, and O’Neill 
voted ‘no.’ (3-4)   
7. CITIZEN COMMENT 

►  Lauren Hughes ‒ 18711 Westview Drive, Lake Oswego ‒ on behalf of the Board of LO 
Stewards ‒ Sensitive Lands 

Ms. Hughes noted that last June at Council’s request, well-known land use attorney Dave 
Hunnicutt of Oregonians in Action presented a solution to citizens’ concerns about Sensitive 
Lands. Those concerns are that Sensitive Lands is a political trade program, not an environmental 
program; that property selections have been arbitrary and capricious; that private property owners 
have been damaged by limited use and loss of value of their properties; and that those with 
Sensitive Lands designations (about 10% of homeowners) are being sacrificed and traded for 
public benefit. Mr. Hunnicutt’s proposal provided a simple, common-sense solution to those 
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concerns that replace the 203 acres of private residential property currently burdened with 
Sensitive Lands with about the same amount of public land. This solution is more beneficial to the 
environment as it protects larger tracts of land that are more environmentally significant than 
citizens’ yards. It is more fair and equitable as it respects all citizens and allows everyone to be 
regulated under the Community Development Code and Tree Code. It is also in closer alignment 
with Metro’s intent of protecting larger tracts of environmentally significant land. 

Council directed Councilors Olson and Kehoe to work with staff on using the Hunnicutt proposal to 
look more specifically at a proposal to take to Metro. On October 9, 2012, Council agreed in a 5-2 
vote to move forward with Option 2 of four options that were considered that evening. Option 2 is 
essentially Mr. Hunnicutt’s proposal with some additions to it. LO Stewards supports Option 2, and 
encourages Council to move forward with this policy change. Tonight’s packet includes a staff 
memo that outlines possible Metro staff objections and hurdles to Option 2; there are answers and 
solutions to all of these objections. LO Stewards asks Council to move from “can’t do” to “can do” 
tonight. They ask Council to advocate for the equal rights of all citizens and ensure that the natural 
resource protection program does not place an arbitrary and unnecessary burden on a few. It is 
time to do the right thing and repair the City’s policy. LO Stewards encourages Council to use 
Option 2 to create a program that is a win for citizens, a win for the environment, and a win for the 
compliance requirements. Council has LO Stewards’ support.  

►  David Streiff ‒ 18335 Lothlorien Way, Lake Oswego ‒ Sensitive Lands 

Mr. Streiff indicated that the agenda lists a review of Sensitive Lands options; this program has 
caused great division in the community and placed a needless and costly burden on unsuspecting 
residents. Making the necessary changes should not be too difficult. A lot of the background 
research has already been done. Previous Councils created the political program called Sensitive 
Lands and traded some private residential properties for economic development, treated some 
citizens differently than others, and took away property rights from some citizens for the benefit of 
others. It was not really about the environment; this can be seen by looking at the mapping. Dry 
drainage ditches are identified as significant streams, and fully developed properties were and still 
are arbitrarily turned into wildlife habitats instead of back yards for families, the intended purpose 
for which they were developed and zoned. It has become so administratively complex that no one 
will take time to understand it. It has been made it too expensive for a citizen to challenge, and 
placed it on a small arbitrary group of citizens to control any pushback. To do what’s right for the 
citizens, the City needs to give them back their property. Council has a proposal that will do just 
that. He supports Council’s efforts to do this. People should be able to have trampolines, grass, 
patios, and rosebushes in their own back yard. Anyone who has spent time looking at the Sensitive 
Lands maps knows that those areas that are designated cannot do what they are supposed to be 
doing. They are supposed to be having a positive effect on water quality, flooding, and wildlife 
habitat.               

►  Gary Buford ‒ 5 Camelot Court, Lake Oswego  

Mr. Buford indicated that he lives on four acres of forested property, and his neighbor lives on 
seven acres of forested property. He noted that it is hard to keep up on that much property with the 
Tree Code and Sensitive Lands overlays. He would like to change the Tree Code. He is concerned 
about wild fires and tree canopies that are not properly spaced with at least 15’ of separation 
between them so they are not continuous. He referred to an article in the Lake Oswego Review in 
August 2002, where the Lake Oswego Fire Department talked about wild fire in continuous tree 
canopies.  

Zoning in Clackamas County for large parcels of property in forested areas is Ag Forest zoning. 
The purpose of the zoning is to ensure compatibility with forest; to maintain the opportunity for 
economically efficient forest; to ensure compatibility with siting standards for dwellings; and to 
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minimize wild fire hazard and risks. The primary safety zone is 30’ around a building. The zoning 
ordinance specifies that trees shall be spaced with greater than 15’ between the crowns. He 
believes Lake Oswego should do the same thing on acreage. In the zone’s secondary fire break, 
away from the house, it specifies that tree crowns should be separated by 15’  

►  Charles “Skip” Ormsby ‒ 170 SW Birdshill Road, Portland ‒ Seconded LO Stewards’ 
position on Sensitive Lands; Committee appointments  
Mr. Ormsby seconded the LO Stewards’ presentation. Birdshill endorses (by their own resolution) 
all positions LO Stewards has on Sensitive Lands. He verified that Mayor Studebaker had received 
a letter from Oregon Senator Richard Devlin. He asked if someone would be appointed to the 
Tryon Creek Wastewater Treatment Plant Citizens’ Advisory Committee (CAC) from the Birdshill 
area.  

Mayor Studebaker indicated he did not know, but he thought it was a good idea.  

Mr. Ormsby indicated that Birdshill had requested that Mr. Ormsby be appointed, and that he be 
appointed to the Transportation Advisory Board, but that didn’t happen. He is disturbed by this. He 
has applied to numerous committees with regard to infrastructure in the Birdshill area for the last 
ten years and feels he has been dismissed and discriminated against. He believes the City should 
have an ombudsman for citizens to communicate with to facilitate action on their issues. He 
suggested the City Council have an Agenda item and present Thelma Hagenmiller of the Oak 
Lodge area across the river, who was instrumental in getting a bond approval for the Oak Lodge 
Sanitary District Plant. If such a bond approval was done here in Lake Oswego, it wouldn’t get 
passed. The bond approval passed by 85%. That shows a huge defect in citizen involvement in the 
Lake Oswego urban growth management area. People who want to be on committees should be 
on them. They shouldn’t be excluded. 

8. PUBLIC HEARINGS 
8.1 Hearing for Appeal to Proposed Zone of Benefit for Upper Cherry Lane Sewer 

Extension 
Mr. Powell reviewed the hearing process as outlined in the agenda. He asked if any Councilors 
needed to make any declarations regarding conflicts of interest or ex parte contacts or bias. There 
were none. 

He noted that technically this is a preliminary decision tonight, and staff would return at the next 
meeting with a written order for a decision.  
Staff Report 
Ms. Rooney noted Council was provided with a memo dated March 6 that described the intent and 
the use of zone of benefits as they are used in Lake Oswego. She noted that the intent behind the 
zone of benefit is to provide a method to reimburse a person who finances the construction of a 
public improvement, in whole or disproportionately large part. It is intended to be used to mitigate 
the cost of financing such improvements by distributing those costs to other benefitted property 
owners when they make use of the improvements. In the case of sewers, this would be at the time 
of connection to them.  

Upper Cherry Lane was originally developed in the County. Randolph and Courtney Fuller 
managed and constructed the sewer extension to serve their property at 17606 Upper Cherry 
Lane. Three other properties were determined to be potential beneficiaries of the sewer extension, 
and two of those are currently outside the City: the Evershed property at 655 Cherry Circle, and the 
777 Cherry Circle. The Cable property at 1060 and the applicant are both within the City. The zone 
of benefit charge determined for this project was $23,125 per connection, and this was noted in a 
supplemental memo that Council received after the original packet went out. The appellants in this 
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case are the Cables and the Eversheds. In this case, the Cable property connects to the sewer in 
Cherry Circle. However, should the Cable property subdivide, then the logical connection is in 
Upper Cherry Circle. The Evershed property and the property at 777 are both on septic. Should 
they ever have septic failures, they would be required to annex into the City and hook up to the 
sewer. Because of topography, the natural location is to go downhill and catch the new sewer line.  

Ms. Rooney noted that no one was being charged the fee until such time as they need to connect. 
Those who are on septic can remain on septic until such time as they fail. Then, by DEQ 
regulations, they will be required to hook up.  

Councilor Jordan noted that if they wanted to hook up on Cherry Circle instead of the new place 
on Upper Cherry, they would still have to pay for that. They would have to pay to extend the line 
from where it currently exists. It’s not like they are being charged for something they wouldn’t have 
to eventually pay for anyway.  

Ms. Rooney confirmed that the zone connection charge was $23,125; there is also a systems 
development charge (SDC) that has to be paid, and a plumbing permit. The zone connection 
charge varies from project to project depending on various issues such as how long the line is and 
how deep; what kind of rocks or boulders are run into during construction; and so on. This number 
compares to what has been charged in other sewer extensions throughout the City. 

Councilor Kehoe noted that the memo stated that the applicant submitted an application for zone 
of benefit on July 3, 2008. It wasn’t formally proposed by the City until June 23, 2011. He asked if 
the long time period was normal.  

Ms. Rooney indicated she would not say it was normal but that it sometimes happens. In that 
timeframe, the City had seven or eight of these going at one time. From a priority standpoint, there 
was no one else wanting to hook up, and the City took that long to get all the paperwork put 
together. There was also a staff retirement during that time period. The City tried to keep the 
project moving, and the time lag was not the Fullers’ fault.   

Testimony In Support  
There was none. 

Testimony In Opposition 

►  Frank Cable ‒ property owner at 1060 Cherry Circle, Lake Oswego 

Mr. Cable responded to the comment about not being able to connect up above and having to 
have a pump, saying that his property is connected and they don’t have a pump.  
He is surprised that the lot that is next to 17600 is apparently not large enough to subdivide. On the 
other side of the street, it is clearly big enough to subdivide, but it is not included in the zone of 
benefit, and yet the Cable property is included. This is apparently based on the judgment that the 
Cables would connect to that sewer down there. However, the Cables wouldn’t, because it 
wouldn’t make any sense. It is unlikely that any lot in this area is going to be subdivided, because it 
is out of character with the neighborhood and it wouldn’t make a lot of sense. In the case of 
Cable’s lot, it wouldn’t be split horizontally and put a house at the bottom, because the house 
would not have much of a view, and it would block the view of the house on the top. The only 
rational way to subdivide the lot is up and down, so that there would be two view lots. They would 
both connect to the sewer on top, where it already exists. The zone of benefit creates a cloud on 
the Cables’ title. Anyone who buys the lot will need it explained to them and to their lender, and it 
will be a present and clear diminution of the value of the property for a very speculative benefit to 
the applicant at 17600. It is a clear detriment to the Cables, and he does not believe it makes any 
sense to put their property into the zone of benefit. 
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Councilor Kehoe asked why the Cable property was in the zone of benefit if they were already 
connected to the sewer. 

Councilor Jordan indicated it was because the property was subdividable based on the zoning in 
that area. 

Mr. Cable indicated he did not think this should be a zone of benefit. According to the statute, a 
zone of benefit applies to sewer improvements that include additional or oversized improvements. 
The wording says “including, but not limited to,” but he believes that needs to be ignored, because 
once you get to that point, it means what someone says it means. The definition of a sewer 
improvement under “B” talks about construction of a sewer line larger or deeper or greater capacity 
in order to provide future service to other properties. This is a regular 8” line, not anything special. 
They needed it to build their house, and it wasn’t done to provide service to the Cables or anyone 
else. Under “A”, it talks about extension of a sewer to property other than that owned by the person 
financing, so that sewer service can be provided to that property without further extension of the 
line. That does not apply to this; they had to run the line by Cable’s house in order to build their 
house. They have not done anything additional, and there is no benefit to Cables. It is not an 
appropriate application to the zone of benefit concept. Under 40.04.040.2, it talks about costs that 
can’t be included. According to “A” on p. 4, it says “Costs for that portion of the improvements that 
benefit the applicant’s own property.” That is 100% of this. It also says in “F”, that it is possible to 
include costs for sewer improvements that are the minimum size necessary to meet the City 
standards and serve an applicant’s property. 

He does not believe this fits the concept of a zone of benefit. If all it means is that someone ran a 
sewer line by your property in order to put his in, then he wondered why they were discussing who 
was going to connect when. This only benefits the applicant, not the others in the area.  

Councilor Gustafson asked if 655 Cherry Circle could be subdivided if it were to be annexed into 
the City, and if it could, whether there would be two potential payments, or whether a single 
payment to the zone of benefit would be made, and conceivably two sewer hookups would occur 
from that parcel. He asked if the City just looked at the zoning at the time the zone of benefits was 
created. 

Mr. Knepper indicated that if that property were divided, the City would look at it as one lot with 
one connection charge. That connection charge would benefit a two parcel partition if that 
happened.  

Councilor Gustafson indicated he would like to see clarification. There is a property outside the 
City limits, only being charged one hookup for potentially two lots, versus people inside the City 
limits potentially being charged for an extra lot. 

Mr. Knepper indicated that when the sewer runs in front of the middle parcel at 655, it benefits the 
entire property. The City would look at it as one charge back to the developer covering the entire 
piece of property, regardless of the number of houses.  

Mr. Powell indicated there are times when zones are formed, when the potential partitioning or 
division is taken into account, the charge is assessed to that lot. In this case, he believes Mr. 
Knepper is saying that charge would apply to each lot, dividable or not. With the Cable property, it 
is only if he chooses to connect into that line that the fee would be owed. There is not a double 
charge unless there’s actually a hookup to the second sewer system. There was no zone of benefit 
on the first, presumably. 

Councilor Kehoe asked whether the zone of benefit was filed as a lien on the property. 

Mr. Powell said it was not a lien on the property. There is a notice filed of the zone of benefit, so 
that future purchasers are aware of it. A purchaser will look at it and want to know what it is. It will 
show up on a title report.   
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Councilor Kehoe indicated that what he heard Mr. Cable say is that his existing system doesn’t 
have a pump. He wondered whether, if Mr. Cable were able to show an engineering report that he 
could put in a second gravity fed system for a potential second house, the City would be able to 
remove this. 

Ms. Rooney indicated that if the property were divided, the new house would be responsible either 
for extending the sewer and connecting, or going off the back. The City could not have the new 
sewer line going through someone else’s property. It would depend on how the property was 
developed, if it was ever developed. 

Mr. Cable indicated that whether it was developed or not was not the issue; the issue was that it 
was a cloud on the title that would make the property harder to sell, and thereby diminish the value 
of the property. With respect to the sewer, the slope is downhill from the Evershed’s house to the 
Cable’s house. Evershed’s could extend it and hook on up there, and the Cables could by 
extending it just a few feet. 

Mr. Powell indicated that zone of benefit is a misnomer because it is not a zone; it is a connection 
charge to connect to that particular sewer system. If the property was taken out of the zone of 
benefit, and it ever connects to that system, it would not pay the share of the connection costs. He 
doesn’t know if the property is taken out whether Council would say they want to enter an order 
that the property is forbidden from ever connecting. The other consideration is that the rest of the 
cost of extending the sewer along that northerly portion would be spread among the remaining 
properties, and would increase their costs when they do hookup. He understands that Mr. Cable’s 
point is that he doesn’t intend to hook up, so he doesn’t want a notice that he would have to pay a 
fee if he were to hook up, and he doesn’t want buyers to worry about that. Council should 
understand there are equities all the way around that Council will need to balance if it decides not 
to require that property to pay if it hooks to that system.   

Councilor Bowerman asked if the Cable property were not in the zone of benefit, and in ten years 
the property was subdivided and they connected to the old existing one that was on Cherry Circle, 
how the costs would be handled at that point; and how it would be handled if they connected to the 
sewer on Upper Cherry. 

Mr. Powell indicated if it was on Cherry Circle (whether that would be allowed under development 
standards is another issue), there would not be a zone of benefit charge, because that is not within 
a reimbursement district.  

Ms. Rooney indicated there would not be a zone of benefit, but they would be required to 
construct an extension of that line on their own dime. The requirements are to the uphill extension 
of their property.  

Mayor Studebaker asked if there would always be a hookup charge. 

Ms. Rooney indicated there would, and there would always be SDCs, a plumbing permit, and in 
this case, they would have to extend the sewer in the street some distance. 

Mr. Powell indicated there was a code provision that requires that if someone extends sewer to 
their property, they have to go to the next property line.  

Councilor Bowerman asked what would happen if they went to Upper Cherry and were out of the 
zone of benefit. 

Mr. Powell indicated that was the quandary. They would be able to connect, but they wouldn’t pay 
the contribution, unless the City wanted to prohibit them from connecting.  

Councilor Bowerman inferred they would be entitled to connect to Upper Cherry but it would not 
be the right thing to do. 
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Mr. Powell indicated he did not know, depending on how the property would be divided, whether 
the City could prohibit them from connecting to Cherry Circle if that was the most direct and 
cheapest and most efficient way for sewage to flow. There would need to be some kind of a special 
order from the Council that prohibited them or something. The City has not previously encountered 
that.  

Councilor Bowerman asked why the logic on the Evershed property that one connection could go 
two ways if it were subdivided did not also apply to the Cable property. 

Mr. Knepper indicated it would if they demolished the house and divided it into two lots; then if 
they connected to the north, one connection charge would apply. 

Councilor Bowerman wanted to know if the Evershed property would also have to tear down the 
existing house.  

Mr. Knepper indicated it would have to be torn down if the property was divided. It would depend 
on which way the property was divided. Basically the line that was constructed across the 
Evershed property benefits that depending on if they do one hookup or two. 

Ms. Rooney indicated it was hard to speculate, but if Eversheds cut the property in half, the 
southern half would be required to extend the sewer and connect if it could physically be done. 

Councilor O’Neill noted that this was done all the time. It is not news to a title report company, 
buyers, or builders. Most people would see it as a benefit. The odd thing here is that the Cables 
are already hooked up to City sewer. For them, it is not a benefit today, but he is not sure it’s a 
problem if they sell their house; it’s just that there is another opportunity to hook up to a sewer. If 
someone elects to do that, it will cost them. To go to the next property or the next property, a sewer 
line is being extended in public right of way. If someone was just hooking up in the back yard, there 
would be different requirements and different sized pipe, and it is being done on private property, 
which is a lot less expensive. It is a benefit for those property owners. The difference here is that a 
lot of these sewers were placed by the City, and now they are being placed by developers. Even 
the City has been the sewer developer on many streets that were previously on septic. When 
people bought the houses, it said that if they wanted to hook up, there would be a specific cost. In 
some cases, a discount was offered for hooking up immediately, and delay cost more. 

Councilor Jordan concurred with Councilor O’Neill that if the benefit was never used, the property 
owner would never pay for it, but if someone wants to use it, it is a benefit. Getting into it now with 
a fixed cost may be very important twenty years from now, because it may be a lot more expensive 
to hook up. The idea is that because it is an 8” sewer line and wasn’t greater than anything else, it 
shouldn’t qualify. The other part was that they couldn’t develop their house without having 
developed this line, so that didn’t qualify either. She wondered if someone could explain how those 
issues didn’t apply.   
Mr. Powell indicated there would be further testimony, but that the zone of benefit article has been 
applied in a way that was consistent with what Councilor O’Neill was saying. The most typical is 
when there are unserved property owners between the applicant and the place where they are 
extending the sewer to their property. Looking at 010, the “including but not limited to” clause is 
important. It means that the “and” between “A” and “B” doesn’t mean both happen, those are two 
ways it can work. The first is extension of the sewer line to property other than that owned by the 
person financing the improvements so that sewer service can be provided to the property without 
further extension of the line. This doesn’t mean only if the applicant is extending it for no reason 
beyond their property. It means that if there is an extension and it extends to these properties in 
between in addition to the applicant. In “B”, if someone should be making larger, deeper, greater 
capacity improvements in order to serve other properties, it doesn’t necessarily have to be 
extending by those houses, but someone can say they are making a larger line for future service 
up or down the hill, so the zone of benefit should include people who aren’t right on the line, since 
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it is being built bigger than needed in order to serve them. The code talks about larger capacity and 
not capacity; staff say that is not what is intended to be the exclusive way but one of the ways. 

Mr. Cable reiterated that what the law says should be what it means. 

►  Paul Barton ‒ representing the Eversheds, property owners at 655 Cherry Circle, Lake 
Oswego 
Mr. Barton concurred with many of Mr. Cable’s concerns. The Eversheds are under the County’s 
jurisdiction. To extend the power beyond City limits to non-residents requires a derivative power 
under County or State authority. That power is lacking in this case, which breaches the rights of the 
non-resident property owner. When the  “including but not limited to” clause is used but not 
defined, the statute becomes unconstitutionally vague. The definition of sewer improvement is 
clear that the sewer line must offer greater capacity than is necessary to serve the applicant. This 
is not the case in this situation. The pipe installed is the minimum required; it does not offer greater 
capacity. The city attorney indicates that this is not indicative because it is working off of custom, 
but that is not how an ordinance is interpreted. It must be interpreted by what it says. If it isn’t, 
there is no notice to the homeowners. Section 40.04.030 talks about the initiation of proceedings to 
obtain the reimbursement rights under a zone of benefit. There are examples of an additional 
oversized improvement: a separate line or an additional line, a larger pipe, and full-street 
improvements instead of half-street improvements. It discusses extension of the sewer line and 
oversizing of the pipe that was necessary. 40.04.04.02 talks about determining the reasonable cost 
of being reimbursed. “A” clearly states that costs for that portion of the improvement that benefits 
the applicant’s own property are not subject to reimbursement.  Those costs would not be subject 
to reimbursement because they were required for the applicant to build a home. In this case the 
applicant could not have built the home without extending the sewer line. If this is what the City 
required of the applicant, the benefit to other homeowners is not clear. It would be different if the 
applicant extended the sewer line beyond his property, so that additional properties were covered, 
or if there was greater capacity. The applicants could not have built their home without extending 
the sewer line, so the cost should not be put onto others, or it is unfair. In “C”, it discusses costs for 
a public improvement that is required as a condition of development approval. If an improvement 
was required, it is not subject to improvement, in this case an 8” pipe going to their home. There is 
no other avenue under the statute to seek reimbursement of those costs. “F” talks about costs that 
cannot be reimbursed, and it states that improvements that are of the minimum size necessary to 
meet City standards and serve an applicant’s property. The minimum standard is 8”, and 8” was 
installed. This is not subject to reimbursement.  

Mr. Barton indicated that the applicant who built the sewer line because they were required to is 
no longer living on the property. The home was foreclosed on. The applicant who is seeking the 
reimbursement and will receive the money doesn’t live at the home any more. The owners who are 
not benefitted are being asked to pay. They had no say in the process, could not comment on the 
cost of the improvements, and never knew about the zone of benefit until they found out from the 
City they were going to have to pay $25,000. That is a concern for people who were not involved in 
the process.  

Councilor Kehoe asked about the property being out of the City, and about the minimum size 
necessary. 

Mr. Powell indicated that Mr. Barton provided a case where a City attempts to regulate an outside 
property. Mr. Powell said that didn’t apply here; the City is establishing a connection charge for the 
sewer within the City. It doesn’t apply to the Evershed property unless and until their property 
annexes to the City and connects to the sewer. This happens frequently. There are many reasons 
why cities are not extending sewer outside their boundaries. If the City did have the sewer legally 
established outside the boundary, it can establish a connection charge for the sewer. 
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The suggestion was that the Code doesn’t say what it says, but it discusses the extension to 
properties that aren’t already served, and the construction of sewer line that is oversized. Those 
two items are either/or, and both are not required to exist. People are misreading “A” by assuming 
that extension means beyond the applicant’s property. The statute doesn’t say that, and that is not 
how it is applied or interpreted. The needing of greater capacity is the same issue. If you are 
talking about “B,” that is why it is being done, it is not extending by their property, and they do need 
some kind of greater capacity. Where it is going by a property that allows them to get service 
without extending it themselves, it doesn’t have to be oversized to qualify for the zone of benefit. 
The examples under 030 about initiation of proceedings discusses streets, but that is not under 
discussion here; the purpose is under “D” which is extension of water, surface water, or sewer 
lines, which is a separate subsection from “E” which is the oversizing. Those are two different ways 
it can go. They are not both required. The 040 subsection 2 must be read in context; it talks about 
what portion of the costs are included and which are not, only as applied to the applicants’ 
property. Section 030 says someone can apply to form a zone of benefit where the person 
chooses or is required as a condition of permit approval to construct the improvement. That is the 
reason for doing it. The subsection 2 sections are about the specific thing for only the applicant’s 
property. For example, if there is some public improvement, as part of the whole extension, that 
only deals with the applicant’s property, then that could be excluded. Just the minimum size would 
not be included to get only to the applicant’s property. Beyond the intervening properties to the 
applicant’s, they should pay for and do in the allocation among the properties that are divided up. 
They pay their share by not being reimbursed; the same for the oversizing and the extra work. 

Mr. Powell believes the zone of benefit is legally supported.    

Neutral Testimony 

►  Gary Buford ‒ 5 Camelot Court, Lake Oswego 

Mr. Buford asked if the applicant paid for the entire cost of this so that he is reimbursed at some 
future date, or if the City gets involved in it. If it is an applicant expense, he wondered if it is always 
an applicant expense. 

Mr. Powell indicated that in this case it was an applicant expense. The Code allows the City to 
form a zone of benefit, which is different from a Local Improvement District (LID). That would put 
an assessment on the properties. This adds a connection charge that is owed only if a property 
owner connects to the sewer. 

Mr. Buford asked if the LID would have to pay, and if it was a zone of benefit, the City has to pay 
out of their pocket. 

Mr. Powell indicated that whoever constructs it pays, which could be the City. In this instance, it is 
a private property owner. The intervening property owners will only pay if they hook up. In an LID, 
there is an assessment on the properties whether they hook up or not. 

Mayor Studebaker closed the public hearing as there was no additional testimony. 

Discussion 
Councilor Jordan referred to the peninsula of land next to 17600 and asked whether it was 
connected to a sewer. Ms. Rooney indicated that it connected to the sewer. 

Councilor Gudman moved to uphold the zone of benefit as proposed. Councilor Jordan 
seconded the motion.  
Mr. Powell noted that this would be a tentative decision, and staff would bring it back to Council for 
a final decision on April 2.  
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A roll call vote was held and the motion passed with Mayor Studebaker and Councilors 
Bowerman, Gudman, Gustafson, Jordan, Kehoe, and O’Neill voting ‘aye.’ (7-0) 
8.2 Hearing for Appeal to Proposed Zone of Benefit for SW Knaus Road Sewer Extension 
Mr. Powell reviewed the hearing process as outlined in the agenda. He asked if any Councilors 
needed to make any declarations regarding conflicts of interest or ex parte contacts or bias. There 
were none. 

Staff Report    
Ms. Rooney noted Council was provided with a memo dated March 6 that described the intent and 
the use of zone of benefits as they are used in Lake Oswego. She noted that the intent behind the 
zone of benefit is to provide a method to reimburse a person who finances the construction of a 
public improvement, in whole or disproportionately large part, and is intended to be used to 
mitigate the cost of financing such improvements by distributing those costs to other benefitted 
property owners at such time as they make use of the improvements. In the case of sewers, this 
would be when someone actually connects to them. 

Ms. Rooney noted that the original applicants extended the sewer from Knaus into the property; it 
was intended to serve their property. Currently only the property owners, the Phamdos, are in the 
City of Lake Oswego; the other properties are County properties. The four other properties are on 
septic tanks. The sewer connection charge in this case is $9,926.20, which will increase with 
inflation. At such time as these properties redevelop or their septic systems fail, they would be 
required to annex to the City and hook up to the sewer. They would be required to pay the zone 
connection charge. In this case, the Hasselbach property is one of the appellants. The City has 
received notification today from the attorney for 13585 that they were opposed. Staff 
recommendation is that the zone of benefit be held as proposed in the original report from 2011.    

Testimony In Opposition 

►  Jeffrey Seymour ‒ attorney representing John and Courtney Hasselbach, property 
owners at 13595 Knaus 
Mr. Seymour noted he had submitted a letter outlining the Hasselbach’s objections. They are not 
objecting to the zone of benefit, and are not asking to be brought out of the zone of benefit. They 
are saying that Mr. and Mrs. Phamdo completed construction of the property in 2006. According to 
Clackamas County, it is about a $1.4 million piece of property with the house. The Hasselbachs in 
March of 2011 were looking to buy the property and were in escrow on the sale. The seller heard 
something about sewer line issues, checked with the City, and the City didn’t have any record of 
anything going on with any application, and had no idea or records of any kind of zone of benefit 
charge. The clients knew if they would have to hook up to the sewer, there would be a regular 
sewer hookup charge, but there was nothing in the City records to support anything about a zone 
of benefit charge. They closed in March 2011, and in June of 2011 Mr. Phamdo finally submitted 
his application after he was prodded by the City to do so. In July of 2011, the Hasselbachs 
received a notice that there would be a $9,926 zone of benefit connection charge in addition to any 
other regular sewer hookup charges. The problem with this is that had they known about this while 
they were negotiating, they could have built it into the sales price. They were unable to do that 
because there were no records in City files. The City Code, 4.04.030.3 provides in part that an 
application to form a zone of benefit may be made no later than three months after completion and 
acceptance of the sewer improvements. The city manager may waive this deadline if the applicant 
demonstrates that the delay was not created by the applicant and was created by unanticipated or 
unforeseen circumstances. In this case, the delay was caused strictly by the applicant. They built a 
house, went through the land use process, and were aware of City codes and ordinances, and yet 
they failed to protect their own interests and submit an application for more than five years. The 
waiver of delay in the application has to be granted by the city manager. There is no record of the 
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city manager granting anything. It appears to have been done by the Engineering Department. The 
Hasselbachs are asking that the Phamdos not be reimbursed by the Hasselbachs. The delay was 
strictly on his part, and they suffered a financial loss because he didn’t submit his application on 
time  

Mrs. Hasselbach indicated that the title search was done and part of having a zone of benefit is to 
warn or tell people applying to purchase a home of the additional connection fee. That did not 
show up. The zone of benefit should have informed affected property owners five years before 
Hasselbachs purchased the property.  

Mayor Studebaker asked if this hearing was only addressing the application of the zone of benefit 
to the Hasselbach’s property.  

Mr. Powell indicated that since the zone had been challenged, Council has all options. Taking out 
just one property would present a challenge. Probably staff would need to come back with a 
revised methodology and fee for the remainder of the people in the zone.  

Mayor Studebaker received confirmation from Mrs. Hasselbach that the only affected property 
Hasselbachs owned was at 13595 Knaus Road.  

Councilor Kehoe asked whether the other three properties involved had been developed. Ms. 
Rooney indicated that they were. Councilor Kehoe asked if they had been purchased since this 
happened. Ms. Rooney indicated she did not believe they had been. Councilor Kehoe asked if 
she could comment on the extraordinary delay in getting this filed, and whether it was just the 
homeowner or whether the City had a part in it. Ms. Rooney indicated this project went back to 
2004, when the original development started. There were discussion and conditions of approval 
that talked about putting in sewer line and water line, and encouraging the developer to consider a 
zone of benefit. The City was engaged in a number of conversations with the applicant that a zone 
of benefit would be a reasonable application in this case for the sewer. The intent was that the 
zone of benefit was going to happen. She believes that the miscommunication occurred because 
once the sewer was done, she doesn’t think the applicant understood that the City wasn’t 
conducting the zone of benefit on their behalf. The trigger of the application was when a City 
employee called Mr. Phamdo to ask why the Phamdos hadn’t done the zone of benefit, and Mr. 
Phamdo indicated they thought the City had already done it. Councilor Kehoe noted that Mr. 
Seymour suggested that Hasselbachs didn’t want to get out of the zone of benefit but they didn’t 
want to have to pay the money; Councilor Kehoe suggested that payment accompanied being in 
a zone of benefit. Ms. Rooney indicated that she did not think it was possible to leave 
Hasselbachs in the zone of benefit but not require payment. If they don’t pay, they are removed 
from the zone, and costs are increased for the three other property owners. 

Councilor Kehoe asked if Council could say that particular zone of benefit money is not due to the 
original homeowner, and not increase the other three parcels. Mr. Powell indicated that he 
believes the Code requires the City to adopt a methodology for the zone that fairly spreads the cost 
among the properties and creates a unit charge. He would need to review this, but he sees nothing 
in the ordinance that would permit this. It would be very unusual. 

Councilor O’Neill indicated that he sees that someone put a sewer in the ground. At some point 
people want to hook up to it, and they will pay for it. It’s the same thing that would happen if 
someone ran a sewer line there a month after you moved in. 

Mrs. Hasselbach indicated that was correct, but someone living in the house would see it 
happening.  She did not know about sewer issues until four or five days before closing, when they 
got a septic report. It showed that their septic system was about to fail. They saw a paved driveway 
with sewer ports and water ports.   

► Nancy Duck ‒ owner of 13615 Knaus, Lake Oswego  
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Mrs. Duck noted that the sewer line was 8”. The properties to the rear of her property that are in 
the zone can be divided if they come into the City. She wondered if the 8” pipe would be an 
adequate pipe if there were four additional properties hooking into it. She is not against the 
proposal, but wants to know what her responsibility would be if she decided to hook onto it at some 
future date. 

Mayor Studebaker indicated staff would address this question outside of the hearing.  

Mayor Studebaker closed the public hearing as there was no additional testimony. 

Discussion 
Mayor Studebaker indicated that he disagreed with Councilor O’Neill and believed the appellants 
should have been told but were not. They did not have a chance to negotiate based on the extra 
costs they would have in addition to connecting to the sewer. He doesn’t see why they should have 
to be responsible for that. He doesn’t believe the other three people in the zone of benefit should 
be charged additional amounts, because the shares are now a third of the cost instead of a quarter 
of it. If Council decides not to charge the Hasselbachs for the zone, he would like to see if it is 
possible to reduce those shares. 

Mr. Powell indicated Public Works could be directed not to collect from these individuals. The 
question would potentially come from the applicant as to whether that was appropriate, and the 
applicant might look to the City to pay that. That could be debated at that time. This would be an 
unusual result that isn’t outlined in the code. 

Ms. Rooney indicated that as mentioned in the report, in March 2011 the City was contacted by 
the sellers’ realtor, and asked about the zone of benefit. The realtor was informed of the zone of 
benefit, but may not have passed it on. 

Councilor Gustafson indicated he thought this was a due diligence issue for the buyer of that 
property. Although everything relevant should be recorded and show up in a title report, people 
familiar with the real estate business understand that doesn’t always happen. In this case, looking 
to the sellers or agents of the property for failing to disclose that might be appropriate. He 
concurred with Councilor O’Neill that he did not find the timing of it particularly significant. This is a 
connection charge for sewer that someone else paid for.   

Mrs. Hasselbach reiterated that they should have known about, and the zone of benefit should 
have been formed five years earlier. They were told by the sellers’ realtor that there was going to 
be a zone of benefit, but that the City Engineering Department didn’t know what it would cost. 
There were no facts regarding cost. 

Councilor Jordan noted that these are large pieces of property, and there is one connection fee. 
The properties could be subdivided later and the cost could be reduced for a lot of the properties. 
She believes Council needs to consider what good a zone of benefit does for helping to connect 
the sewer system to properties which have been on septic systems. While this situation is 
unfortunate, the applicants have admitted that they did know there was something going on, they 
just didn’t know the cost. It could have been much more expensive; this is not a bad deal. 
Continuity needs to be maintained in the zone of benefit program. 

Councilor Kehoe indicated he thought the applicant should have taken care of his paperwork 
years earlier. He sees it as a disadvantage to the Hasselbachs. 

Councilor Kehoe moved to approve the zone of benefit but not charge the Hasselbach 
property for the zone of benefit. Mayor Studebaker seconded the motion. 
A roll call vote was held, and the motion failed with Mayor Studebaker and Councilors 
Bowerman and Kehoe voting ‘aye.’ Councilors Gudman, Gustafson, Jordan, and O’Neill 
voted ‘no.’ (4-3) 



City Council Regular Meeting Minutes Page 17 of 28 
March 19, 2013 

Councilor Gustafson moved to approve the zone of benefit for Knaus Road. Councilor 
Jordan seconded the motion. 
A roll call vote was held and the motion passed with Councilors Gudman, Gustafson, 
Jordan, and O’Neill voting ‘aye.’ Mayor Studebaker and Councilors Bowerman and Kehoe 
voted ‘no.’ (4-3) 
8.3 Community Development Code Text Amendment to Allow “Fitness Exercise and 

Sports Facilities” less than 20,000 sq. ft. in the IP Zone and IP Overlay 
Ordinance 2611, An Ordinance of the Lake Oswego City Council Amending LOC 
Chapter 50 (Community Development Code) Table 50.03.002.3 and LOC 
50.05.008.3.k.i to Permit “Fitness Exercise and Sports Facilities (less than 20,000 sq. 
ft.) in the Industrial Park (IP) Zone and IP Overlay, and Adopting Findings (LU 12-
0051) 

Mr. Powell noted that this was a land use decision which is a legislative decision which is 
generally a policy decision within the discretion of the City Council. The decision must comply with 
any applicable State laws and any Statewide rule adopted pursuant to ORC 197. Amendment to 
the Zoning Code, Development Code, or development standards must also comply with any 
applicable provisions of the Lake Oswego Comprehensive Plan. He reviewed the hearing process 
as outlined in the agenda. He asked if any Councilors needed to make any declarations regarding 
conflicts of interest. There were none.  

Staff Report 
Ms. Hastay indicated that the proposed text amendment is to allow fitness exercise and sports 
facilities in less than 20,000 square feet in area in both the IP zone and the IP overlay. Currently 
this use is only allowed in properties within the IP overlay and only if they are less than 5,000 
square feet in area. At the February 11, 2013 public hearing, the Planning Commission 
recommended approval of this text amendment. As outlined in staff reports and memos, the 
Commission found that this use would be an appropriate amenity to the IP zone as it exists today, 
and to the higher employment district that is envisioned for the area in the future. The proposal 
would add to the variety of allowed uses with minimal impacts on existing infrastructure and 
budding neighborhoods. The Commission also found that the proposal complies with the 
applicable Comprehensive Plan policies. Staff recommends that Council approve Ordinance 2611 
and direct staff to return with findings and a final ordinance for adoption on April 16, 2013. 

Mayor Studebaker opened the public hearing. Since there was no one wishing to testify, he 
closed the public hearing.  

Councilor Jordan moved to tentatively approve LU 12-0051, Ordinance 2611, and direct staff 
to return with findings, conclusions, and a final ordinance for adoption on April 16, 2013. 
Councilor Gudman seconded the motion.  
A roll call vote was held. Mayor Studebaker and Councilors Bowerman, Gudman, 
Gustafson, Jordan, Kehoe, and O’Neill voted ‘aye.’ (7-0) 
9. ORDINANCES 
9.1 Ordinance 2603 – Amending the Flood Management Area Map (LU 12-0047) 
 An Ordinance of the City of Lake Oswego Amending LOC Section 50.05.011 (Flood 

Management Area) by Amending the Flood Management Area Map for Portions of 
Oswego Creek and all of Oswego Lake (Figures 50.05.011-A,B,C, and D), and 
Adopting Findings 
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Mr. Powell indicated this ordinance finalizes the tentative decision Council made to amend the 
flood area management map. The Council report outlines the basics that it is to reflect the new 
FEMA maps and lowers the 100 year floodplain designation area, which should help with 
insurance requirements and some building restrictions on homes in the area. This ordinance 
finalizes that decision and adopts findings. The attached map has a new legend. The Planning 
Commission was given a substituted map to correct one error.  

Councilor Jordan moved to adopt Ordinance 2603 finalizing the City Council’s tentative 
decision to approve LU-12-0047 amending the City’s flood management area map. 
Councilor Kehoe seconded the motion.   
A roll call vote was held and the motion passed with Mayor Studebaker and Councilors 
Bowerman, Gudman, Gustafson, Jordan, Kehoe, and O’Neill voting ‘aye.’ (7-0) 
9.2 Ordinance 2616 

An Ordinance of the City Council of the City of Lake Oswego Revising Article 20.08 
of the Lake Oswego Code Relating to Alarm Systems, Permits and Fines 

Chief Johnson noted that in November 2012 the Council passed an ordinance regulating alarm 
systems and permitting within the City. Staff is asking Council tonight to consider amendments to 
the ordinance that will make registration of permits and alarm systems voluntary instead of 
mandatory, and change the fine structure. For those alarms that hold a permit, the fine structure 
will start on the second false alarm within a particular calendar year. It will start at $100 and remain 
at $100. The Police Department will work with the alarm holders to fix the alarms in the interim. For 
those that are not permitted, the fine structure will start at $150 and escalate to $425 over the 
course of the calendar year. If during the interim, the person wanted to get an alarm permit, they 
would be rolled back to $100 fines. The Police Department hopes this will reduce the number of 
responses to false alarms within the City of Lake Oswego; there are 1500 per year. If the Police 
Department can get a handle on who owns those alarms, fix them as they default, and have the 
permitting system in place, there will be a greater likelihood of doing that. People will be 
encouraged to register their alarms, but it will be voluntary. There was concern about people 
feeling like they didn’t use their alarm system regularly but were still required to get a permit for it.  

Councilor Gustafson asked whether under the current procedure, all alarms needed to be 
registered, whether they were monitored or not, or whether the City was concerned only with the 
ones that automatically call the Police.  

Chief Johnson indicated that prior to November 2012, alarm systems were not required to be 
registered or permitted with the City. In November, Council passed an ordinance that required 
alarms to be registered and permitted. The City has not enacted the provisions of that ordinance, 
and there are currently no permitted alarms that are paid for in the City.  

Councilor Gustafson asked if the intent was to differentiate between alarm systems that are 
monitored and alarm systems that just bother the neighbors. 

Chief Johnson indicated he thought it was to capture all alarm systems, so the Police Department 
knows who holds the alarm systems. There are roughly 5000 alarms in the City, and currently the 
City doesn’t know who they belong to.  

Councilor Gudman noted that in November the intent was to hit everybody, whether they were 
hooked to an alarm system or not. 

Mayor Studebaker indicated that Chief Johnson had said there was a lot of time spent on alarms, 
false or otherwise. 

Chief Johnson indicated that typically it took 45 minutes to an hour each time, from the time the 
call comes in and gets processed by the Communications Center, to the Police finishing the call. 
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Councilor Kehoe indicated that he really liked the change, and was glad the Chief had brought 
this back. 

Councilor Jordan asked how people would get word about this change. 

Chief Johnson indicated the Police Department would do the best they could to advertise it via 
Hello LO, the newspaper, and letters and correspondence to neighborhood associations and 
businesses. They would try to get the message out before they started fining people. 

Councilor Gudman moved to adopt Ordinance 2616. Councilor Bowerman seconded the 
motion. 
Councilor Gustafson indicated he thought he agreed with the spirit of the ordinance, but the 
concept of a voluntary permit seems a little strange. Permits normally are things you have to get. 
To him it seems less like a permit and more like a discount. 

A roll call vote was held and the motion passed with Mayor Studebaker and Councilors 
Bowerman, Gudman, Gustafson, Jordan, Kehoe, and O’Neill voting ‘aye.’ (7-0) 
(Break 9:27-9:37 p.m.) 

10. STUDY SESSIONS 
10.1 Review City Utility Fees for FY 2013-14 
Ms. Euler indicated that the City is a full service City and provides utility services such as water, 
waste water, storm water, and street maintenance services. It does not provide garbage removal. 
Utilities are operated similar to a business but without the profit motive. Crews work in the field 
every day, respond to customer requests, and help with operations. They check for leaks of water 
or waste water lines. They perform minor repairs and upkeep on the infrastructure. The utilities 
charge a fee for those services, including building and maintaining major infrastructure such as the 
Lake Oswego-Tigard Water Partnership Project. The utilities are accounted for as an enterprise 
fund, which implies that they should be self-supporting through fees for services. They only charge 
for their own services, and cannot support other City services. They can be supported by the 
General Fund through revenues other than fees for service, but they have to be self-contained and 
support themselves.  

The City charges not just for utilities but a variety of fees. This is usually discussed in November 
and December, but last December a decision on the utilities was tabled to give the new Council the 
opportunity and some time to go more into depth into some of the drivers for costs in the utilities 
and some of the drivers for additional revenue needs. That is why this is being discussed today, 
and it is also scheduled on April 2. This is the master fees and charges schedule being picked up 
from last December and completed for the utilities. Most City fees except for the utilities are from 
January 1–December 31 for a year at a time. For the utilities, changes to fees are set from July 1– 
June 30. In the past these have been set annually. The City publishes these fees in the Master 
Fees and Charges booklet, which is published every year. The attachment to the Council Report 
shows the pages in the booklet that are relevant to all four utilities. It shows in tracked changes, 
which show both current and proposed rates. 

The Lake Oswego-Tigard Water Partnership Project is a major driver for the water utility. The 
purpose tonight is to show what rate studies have been done, what the key factors and 
assumptions are that have been built in, and what the options are. There are selections the Council 
can make either tonight or on April 2. Staff also wants to provide additional context to a report that 
was made on March 5 to provide perspective and answer some of the concerns raised on March 5. 

Ms. Sanchez indicated she had been involved in utility rate cost of service for about twenty years. 
She has a business degree in finance from Oregon State University. She also is a member of the 
American Water Works Association, National Rates and Charges Subcommittee.  
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Mr. Tarasov has been working with Ms. Sanchez on utility related work in Washington, Oregon, 
and Idaho. He has a background in economics from the University of Washington.  

Ms. Sanchez indicated the initial rate study that FCS Group did with the City began in 2008. That 
was the initial period of when the LO-Tigard Water Project started; the Agreement had been signed 
and initial costs had been projected. FCS was asked to do a rate study to determine if revenues 
were sufficient or not, what rate increases the City might expect, and what rate strategies could be 
anticipated over the next ten years and beyond. It was understood this was a forecast and 
numbers would evolve; it would be important to come back and continually monitor costs and 
assumptions. Since 2008, FCS has come back regularly to update key assumptions. Updates are 
being done in operating expenses, new debt assumptions, and capital costs. Fiscal policies are 
being monitored to ensure there is a fiscally sustainable water utility; revenue levels are being 
evaluated. Over the past couple of years, revenue levels have declined due to the economy, 
weather, and conservation efforts.  

In terms of the rate update objective, a team is used: the engineering and engineering consulting 
team. The debt assumptions are reviewed, and Western Financial is consulted. The adopted City 
Budget is used for the baseline. Overall, the sufficiency of existing revenue levels is evaluated. 
That is looked at based on what is currently collected; any deficiencies or sufficiencies are 
identified. The required revenue levels are achieved through either fixed or variable charges.  

In terms of key factors, a ten year forecast was looked at and continues to roll forward. A 2013 
approved budget was used as a baseline for operating and maintenance costs, as well as any 
increases. 

Assumptions include that general and labor costs are about a 3% increase per year. Benefits due 
to PERS are 12% in FY 2014, followed by 6% and 5% in the years thereafter. Growth has been set 
at a minimal rate in terms of growth in accounts at about 0.5%. Hopefully that will increase over 
time. Conservation is important to the analysis. A tiered rate structure has been implemented; 
usage has declined on a per capita basis. From 2014-2016, it is assumed there will be a 1% 
reduction in revenue due to conservation.  

Councilor Gudman asked how FCS arrived at the 1% figure. Ms. Sanchez indicated that when 
demand projections were being studied, for every 10% increase in rates, there is a 2% reduction in 
usage or demand, so that was examined. Councilor Gudman asked if that was based on a 
generic model, or the specific results of Lake Oswego. Mr. Tarasov indicated that assumption was 
a generic elasticity assumption. They have been tracking customer usage statistics from 2007. 
They have compiled FY2010 and 2011 data as well. Because there have been influences such as 
weather and the economy, it is not a typical pattern, so they relied more on elasticity standards. 
Councilor Gudman asked if it was a blend of actual Lake Oswego results and a larger modeling. 
Councilor Kehoe asked if the City wasn’t running quite a bit more than that. He seemed to recall 
at every budget session he has been at, he heard the City is $200,000 less than expected each 
year. 

Ms. Euler indicated the City was $200,000 less not too long ago because they had a fairly wet 
summer. They expect some variability. So far with the results for this past season, the City is 
actually a little ahead of budget. Mr. Tarasov checks the numbers and compares them to actual 
experience.  

Mr. Tarasov indicated that for revenue projections, they use customer statistics and not 
necessarily the budget. They look at historical year information. Councilor Kehoe asked if the 1% 
reduction was in volume of water or in revenue. Mr. Tarasov indicated that in this case, the 1% 
reduction was in revenue. The usage has been decreasing, and that has involved adjustments 
from previous forecasts. 
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Mayor Studebaker asked if FCS was able to make any meaningful projections about the amount 
of conservation that will occur if the rates increase. Ms. Sanchez indicated that they couldn’t do it 
definitively, although there are price elasticity models out there. Mayor Studebaker noted that if 
the City had the capacity they were discussing in 2016, they would need to sell more water. He 
asked if it was counterproductive at that time to encourage people to conserve water. Ms. 
Sanchez indicated that was the balancing act. The City also needs to abide by the State water 
conservation management plans. This is why FCS meets with the City regularly. Mayor 
Studebaker asked if there was a sense how much tiered water rates encourage conservation. Ms. 
Sanchez indicated that looking at Lake Oswego’s specific utility, if they attributed everything to the 
tiered rate structure, the City has been declining since the initial tiered rate structure has been in 
place. But how much is from the tiered rate structure and how much from other factors such as the 
economy and the weather is not clear. There have been very wet summers, which is generally 
when there is the most revenue generated. 

Councilor Bowerman indicated that looking at the utility bill might help to understand conservation 
in Lake Oswego. It does not code what the price per unit is on the water at the tiered levels. If a 
person studies their water bill, they will eventually figure it out by looking at the usage rate. If the 
price per unit was shown, there would probably be a greater conservation effect.  

Councilor O’Neill noted that he was on the Sustainability Board, and there was a conservation 
person on staff. There are about 1100 homes that are actively conserving water; they get 20%-
21% savings in water usage. The City has about 15,000 homes. Ms. Sanchez noted there was 
potential for people to continue to conserve. 

Ms. Sanchez noted that debt service has had a lot of discussion associated with it. In this analysis, 
a line of credit is assumed at 0.8% interest for 18 months until the full faith in credit bonds can be 
issued. That issue has been assumed at 3.5% over a 25-year term, with the initial three years 
interest only, followed by full principal and interest for the remaining term of the bond.  

Mr. Tarasov indicated that the amortization schedule is calculated for this purpose from Year 1 
through Year 25. The first three years are based on that interest rate and are interest only. 
Thereafter, it is amortized on a 22-year schedule. 

Councilor Bowerman noted that recently an amortization schedule for a 30-year bond they 
received was for the initial period to be at 3.5%, and the last years were at a higher rate, 5%.  

Mr. Pearce noted that when the debt was sold, the bonds are sold as several mini-bond issues. 
There will be buyers in the 2016 maturity that will pay 65 basis points. There will be buyers in the 
2038 maturity that will be paying 375 basis points. Many issues are structured so there is level debt 
service throughout, and there is a blended rate. 

Ms. Euler noted that amortization schedules have been checked, and they are correct.  

Mr. Tarasov indicated that he believes that based on the time the request was made for the 
amortization schedule, approximately ten or twenty scenarios were being run. At that time, he 
provided the City with a 30-year amortization schedule. There may have been a miscommunication 
of which scenario the amortization schedule was related to.  

Mayor Studebaker asked if more was paid for revenue bonds vs. full faith in credit. Ms. Sanchez 
indicated that was correct. There are interest rate savings in a full faith in credit, but there is no 
reserve requirement, and there is higher debt service coverage. A number of things make it a 
better option. 

Councilor Gudman asked, of all the factors listed, what the single biggest factor was in terms of 
driving the rate: the interest rate, the amount of debt, or the increase in O&M costs. Mr. Tarasov 
indicated he thought the biggest impact on the rates was capital and capital funding. The size of 
the issue and the interest rate charge on the issue are the key factors. Councilor Gudman 
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inferred that in terms of the impact to citizens’ rates, the single biggest drivers would be the amount 
of debt the City needs to issue and the interest rates. Mr. Tarasov and Ms. Sanchez concurred; 
Mr. Tarasov noted that debt service could be modified by the way it is structured. 

Councilor Jordan noted that in the past when the City has sold bonds like this, it is worded so it is 
up to a certain amount, so that the City covers what is anticipated but that if the City doesn’t need 
that much, the City doesn’t actually sell all the bonds. 

Mr. Pearce noted that for the lowest bonds, the City got into an issue where they wanted to finely 
craft that, and the problem was that then the market was being told how to bid for the bonds, which 
can drive up the rates. More flexibility is good, and then the City only issues as much as it needs. 

Ms. Sanchez indicated that operating and maintenance costs in the 10-year time period range 
from about $4.9-$6.9 million per year. Capital costs are $105.5 million for the LO-Tigard 
Partnership capital costs, and that is Lake Oswego’s portion of the total costs remaining. There are 
additional capital costs, including repair and replacement capital projects that are required to be 
incorporated, implemented, and completed. The average is about $1.3 million per year. In terms of 
the need to fund the capital obligations, the annual debt service for existing debt is about 
$958,000. It increases to about $7.8 million per year once the new $101 million full faith in credit 
issue is incorporated.  

There will be an interim line of credit in FY2013 to hold the City over until the full faith in credit 
issue is realized. New debt service associated with that is $3.6 -$6.8 million on an annual basis. 
Some of the existing debt will drop off in FY2020. In terms of revenue bonds, there is a covenant 
requirement of 1.25 revenue bond coverage if the total debt of the system is considered. Looking 
at the total debt of the system, including revenue bonds and full faith in credit, has debt coverage 
requirements of 1.1. The City wants to be sure it is fiscally responsible and is able to show good 
financial strength.  Mr. Tarasov indicated that the revenue bond coverage requirements are a legal 
requirement while the internal target for total coverage is more general guidance in order to have a 
healthy utility.  

Ms. Euler indicated this was an effort to be conservative and cautious and to protect the City so 
that the General Fund wasn’t hit if the utility could not make all the debt service payments. 

Councilor Bowerman indicated that the alternative to that was to be concerned about the legal 
issues that are in the way of the project now, which could stop it or hold it up for years. If the City 
has full faith in credit, it will in fact revert to the General Fund. That would be very dangerous for 
the City. To be on the conservative side, maybe a revenue bond would be issued. 

Ms. Euler indicated that utilities and the revenue flow that comes from utilities are considered one 
of the safer bonds, perhaps not as safe as a General Obligation (GO) bond, but a service that most 
people need. 

Mr. Pearce indicated that in the worst case scenario, if the City were to default on a revenue bond, 
the City’s general credit would not be insulated from that. 

Ms. Sanchez indicated that from FY2013 through 2022, 2014-2016 have new debt service, the 
interest only on the $101 million full faith in credit. In 2017, principal and interest payments begin. A 
rate increase will be required to meet annual obligations. In 2020, existing debt service drops as 
current issue revenue bonds falls off. New debt service is one of the bigger impacts.  

Councilor Bowerman asked what the increase in total cost was by having the interest only up 
front. Mr. Pearce indicated it was estimated at about $4 million over the 25 year period.  

Ms. Sanchez indicated that as far as rate forecasts from FY2014-FY2022, there would be about 
three years of 12.5% adjustments, followed by 5% in 2017, then inflationary 3% increases. The 
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results are consistent with previous studies since 2010. Mr. Tarasov indicated there was a 
transition of rate increases from March to July 1 in 2013 (FY2014). 

Ms. Sanchez indicated that there was a 3.5% interest rate baseline scenario, which includes a 25-
year term. The baseline is the rate strategy just discussed. They looked at what the rate change 
would be if there was a 30-year term as well as a 35-year term. If the terms are extended out, that 
means it is likely there will be a higher interest rate on those full faith in credit issues. It will be 3.8% 
interest for 30-year issues, and 4% interest for a 35-year issue. The comparison shows that on the 
front end it can go to about 10.5% for the first three years. Increases are greater in the latter years. 
The 35-year issue at a 4% interest rate could be decreased to about a 9.5%, but it is increasing 
from the 3% range to about 5% per year. 

Councilor Gudman asked if the market was taking 35-year bonds. Mr. Pearce indicated it was. 

Ms. Sanchez indicated that for comparison purposes, a 4% interest rate option was provided for 
25 years. The strategy holds at 12.5% for the first 3 years, with a slight increase from the 5% to the 
8% in 2017, and followed by higher increases on the back end. It dips down to the 3%. It was also 
done with a 30-year term and a 35-year term, increasing the interest rates appropriately. The 
higher interest rate requires a higher debt service payment.  

In terms of the overall rate increase, rate design turns the focus into what to do with the fixed and 
variable charges in order to generate sufficient revenue. A number of different things are looked at: 
collecting the appropriate level of revenue, the price signals desired, the overall objectives of the 
utility, and the conservation objective. It is a balancing act of a number of different objectives and 
goals. 

Looking at rate design, the discussion will focus on fixed charges and variable charges. Fixed 
charges are those imposed on either a meter size charge or a per account charge, and do not vary 
with the amount of use. They provide a predictable source of revenue. The variable charges are 
imposed on each unit of water used. Greater revenue is obtained from customers who buy the 
most water. This encourages conservation and is one of the places to send a price signal, if the 
City wants to do that. Current revenues are about 46% from fixed charges and 54% from variable 
charges. Costs are about 84% fixed. The proposed rate options to be presented include an across 
the board increase applied to both the fixed charge and the variable charge equally. The single 
family tiered rate structure was maintained for this option.  

Different bills were discussed, including residential, multi-family, and commercial. Current water 
rates for neighboring communities were compared to Lake Oswego’s proposed rates, 
demonstrating that Lake Oswego’s rates would be the highest. Mr. Tarasov indicated that this was 
based on neighboring communities’ current rates, and it was unknown how their rates might 
change. 

Ms. Euler indicated that roughly $103 million would be financed, including $2 million in closing 
costs. That would probably start in late June and be complete by the middle or end of September. 

Councilor Kehoe indicated that Lake Oswego had talked to Tigard about changing their 
percentage of the project and taking more of the project. He assumed that that hadn’t been 
included in any of the projected scenarios, and that it might help Lake Oswego reduce the rate 
increases. Ms. Euler indicated those numbers had not been calculated yet. Councilor Kehoe 
indicated it would be very helpful to do that before the bonds were issued. Councilor Bowerman 
indicated it would be useful to have those numbers before the City talks to Tigard. Councilor 
Gudman indicated there was a feeling for it in the sensitivity analysis. Ms. Euler indicated that 
scenarios had been run. The City is gradually introducing rate increases. A 12.5% increase in one 
year is projected. Under the scenario in this report, the City would implement that three years in a 
row. When the change happens, the City may not do that. It may implement the first 12.5% and 
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then ratchet down on the other ones. The long term planning allows rates to be raised gradually, 
and adjustments to be made on a regular basis. 

Councilor Bowerman asked for confirmation that the City was talking about between 4 million and 
6.5 million gallons per day, as far as the difference in the ownership by Tigard.  
Mayor Studebaker indicated that was correct, but that the effect on the rates would not be directly 
proportional. They look at it in terms of what actual costs each person has. Tigard has more costs 
in building water tanks and so on, and they have to absorb all of that. The City will find out as 
quickly as it can and get that changed. 

Councilor Bowerman indicated that if there was less capital cost, there would be lower rates. 
Mayor Studebaker concurred. 

Councilor Jordan noted that the rates could be adjusted annually based on what was known at 
that time. If, over the next six months, Lake Oswego works out something with Tigard that reduces 
Lake Oswego’s capital costs, the 2014-2015 rate increase could be less than what is anticipated in 
the schedule.  

Mr. Tarasov indicated that was one of the benefits of doing interest only for the first three years. 
The principal payment is not achieved until the fourth year. If there are changes in the size of the 
issue, by the time the adjustment is made, there is still room, because the City hasn’t been pre-
funding to fund the full level.  

Ms. Euler indicated that in order to go for a debt financing, the City needs to know where it wants 
to go for the next year with rates. The City still needs to discuss rate structure and whether the City 
should increase evenly across the board, or if more of the increase should be shifted toward the 
fixed fee or more to the variable fee. There are pros and cons, and that is a policy decision for the 
Council. 

Mr. Coffee noted there was a public hearing scheduled for April 2 for utility fees. The City needs to 
know what is being proposed for that hearing. Staff recommends going with the 12.5%, 3%, 7% 
and 2.5% on p. 113, and publishing that as the proposed rate increases for discussion at the public 
hearing. 

Ms. Euler indicated that for water, it would be applied evenly and across the board to fixed and 
variable. 

Councilors Gudman and Jordan indicated they concurred with the proposal for discussion on 
April 2.  

Mayor Studebaker asked if the hearing on April 2 would discuss tiered water rates. 

Mr. Coffee indicated they could be discussed on April 2 or this evening. 

Mayor Studebaker indicated he did not wish to discuss it this evening. He indicated he was 
agreeable to 3.5% interest.  

Mr. Coffee indicated that all of this was open for discussion. 

Councilor Bowerman indicated she was still concerned about the full faith in credit and felt that it 
was very risky for the City. 

Councilor Jordan indicated she thought the City was on the hook one way or another. Full faith in 
credit costs less for citizens, so she prefers that option. A revenue bond also has to be paid back. 
The City cannot go into bankruptcy or not support its debt. 

Councilor Gudman moved to present this proposal for discussion on April 2. Councilor 
Jordan seconded the motion.  
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A roll call vote was held, and the motion passed with Mayor Studebaker and Councilors 
Bowerman, Gudman, Gustafson, Jordan, Kehoe, and O’Neill voting ‘aye.’ (7-0) 
10.2 Review of Sensitive Lands Options 
Mayor Studebaker indicated that the proposal takes the work that was done by Councilors Olson 
and Kehoe and Mr. Williams last year to Metro, and present it not just to staff but to Metro Council 
as the direction Lake Oswego would like to take, with Metro’s approval. Mr. Bunch has gone to 
their staff without success. 

Mr. Bunch indicated that City staff took the proposal to Metro and Oregon Department of Land 
Conservation and Development (DLCD) staff and tried to get the criteria that it would take from 
their perspective to amend the program. Metro and DLCD provided two or three pages of criteria. 
When Lake Oswego asked whether they would consider amending the “no rollback” provision as 
an example, Metro indicated unofficially that from staff’s perspective, it was likely not possible 
because they would have to re-open the whole Title 3, Title 13 process that involved many 
jurisdictions. City staff went through each point. Metro is not against jurisdictions amending their 
programs, which are not intended to be static, but from their perspective, the City would need to 
work within State and regional rules. 

Mr. Coffee indicated the staff report goes in a somewhat different direction, but the Mayor believes 
it is worth Mayor Studebaker and Council President Kehoe making another visit to Metro to have a 
discussion. Staff may come along if they like. Discussion would include the desire of the 
community to change its Sensitive Lands overlay program and replace it with a substitute which 
the City believes would achieve the same objectives. The caution here is that what Mr. Bunch and 
Ms. Christenson heard from staff was that Lake Oswego could try that, but in Metro staff’s view, it 
is not likely to succeed and meet all the requirements. 

Councilor Kehoe indicated he would take it one step further. When he and Councilor Olson met 
with Metro Council President Hughes a year and a half ago, he said to bring Metro the City’s 
proposal so the situation could be improved. Councilor Kehoe realizes that Metro staff is not going 
to be excited about changing anything, but Lake Oswego has spent a lot of time in the last year 
working with Mr. Williams, Mr. Hunnicut, Ms. Christenson, Councilor Olson, and other staff to 
develop a pretty good proposal to take Sensitive Lands off private property and come up with 
substantial compliance through other means. He believes Council should move forward with trying 
to implement those changes. The community has been upset about this for quite some time, and 
he believes it is time for Lake Oswego to take a firm stance and tell Metro the City wants to change 
this. 

Councilor Gudman noted that the new pope is a Jesuit, and the Jesuits believe it is better to act 
and seek forgiveness than not to act at all. He suggested the City should remove Sensitive Lands 
designations and take it to Metro and tell them this is what the City has done. Then they have 
public debate at the Metro Council level to say they don’t like it and Lake Oswego needs to 
reverse. He applauds the Mayor and Councilor Kehoe making further effort to resolve this issue, 
but believes they should inform Metro that this is what the City is doing. 

Councilor Kehoe indicated he supported Councilor Gudman’s remarks.  

Councilor Jordan indicated that she understands that politically, there are issues that this Council 
is not going to agree on. She believes there are some things within the Sensitive Lands policy as it 
currently stands, like delineation on a property that was done 15-20 years ago that has grown to 
include areas that were not previously delineated. Those kinds of things the City can set a different 
policy for, which retain the original delineation for the future. She believes those kind of adaptations 
are ones Metro could get positive reinforcement from their staff about doing. Taking Sensitive 
Lands conditions off properties where there is a stream running through the back yard is not going 
to happen. Not only will the City have to deal with Metro, but it will be sued by every other land use 
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organization in the State. She is not willing to move the City into a position where it has to legally 
defend the kinds of things that Council knows will not stand up under Oregon law. That has to do 
with water, particularly riparian areas. The City knows that, and it doesn’t matter what Mr. Hunnicut 
said. He wouldn’t answer Councilor Jordan’s question about that when he came before Council. 
That is State law. There are a lot of things the City can adjust, it can discuss what makes a water 
course in Lake Oswego vs. what makes a ditch, and take that to Metro. But to simply say the City 
is taking all Sensitive Lands off private property is not going to work at Metro, at the Council level, 
at the State level, or with any land use organization that is willing to pay to fight it. That would 
change everything about Oregon land use law. 

Ms. Hughes indicated she did not agree with Councilor Jordan, because that assumes that 
Sensitive Lands is a valid program. Sensitive Lands is a trade program, an off-site mitigation 
program. It is not required under Goal 5. It is not required under Title 13, and it is basically the way 
that Lake Oswego chose to comply with Title 3 back in 1998, which was to give lesser water 
regulation on the bigger water areas and instead regulate trees and small water areas. That is the 
heart of the problem. Until the City addresses that, it will continue to have an outcry in the 
community, because it is an unfair trade. If the City wants to trade, it should trade with public land, 
not with private property. 

Councilor Jordan indicated that there is no trade-off in the State of Oregon for protecting water.  

Ms. Hughes indicated that the bulk of what Lake Oswego is regulating as so-called streams and 
water areas are not Title 3 regulated areas. 

Mr. Coffee indicated that the potential legal implications that Councilor Jordan raised are real, and 
that if Council wishes to discuss that, they should discuss it in executive session. What Ms. Hughes 
is suggesting is that some of the premises of the program should be reviewed and challenged. In 
some respects that is what Councilor Jordan was saying. The question for staff is what the next 
step is. He sees three options. One is to visit Metro at the highest policy level, Mayor to Council 
President, and see if that President can somehow convince his organization to be more amenable 
to the approach Lake Oswego is taking. Councilor Gudman said the City should just go ahead and 
do it, and find out what Metro says. He thinks Councilor Kehoe said the same thing. The other way 
of doing it is what Councilor Jordan suggested, that Council could direct staff to begin a review and 
overhaul of the entire program, reassess all the properties that have been overlaid, and revise that, 
and probably some properties will come off the program. There are alternatives. Staff needs to 
know which alternative Council would like to pursue. 

Councilor Gustafson indicated he appreciated the Mayor’s idea to go talk with Metro, because he 
thinks the first step should be cooperation before jumping into conflict. He shares some of the 
concerns Councilor Jordan has, and he does not wish to do anything that would involve the City in 
lawsuits and get it into more conflict. He thinks everyone can agree that changes need to be made 
to Sensitive Lands.  

Mayor Studebaker moved that he and Councilor Kehoe approach Metro Council and share 
the City’s proposal and explain the intention to remove Sensitive Lands from private lands, 
put them on public property to achieve substantial compliance, and regardless of the 
reaction, move forward with implementation. 
Councilor Gustafson proposed dividing the motion into two parts and just dealing tonight with 
approaching Metro with the City’s proposal. 

Mayor Studebaker said he thought the City should move promptly, and did not want to divide the 
motion into two parts. 

Councilor Kehoe indicated he did not think the motion was strong enough. He thought that if 
Metro was asked again, it would be too easy for them to say no. He thinks Lake Oswego should 
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walk in with a proposal and the plan and say that this is what the community demands. Lake 
Oswego should show them that Sensitive Lands is being taken off private property and being put 
onto public property, and the things the City is doing to accomplish substantial compliance. The 
City has already been told that many of the things the proposal has are far beyond what any other 
community in the State does. There are some very compelling things if the City takes a proactive 
stance. He would prefer to go beyond the path that staff has already taken. 

Ms. Hughes indicated 203 acres were under discussion, 3% of all the land in the City. Mr. 
Hunnicutt’s proposal basically says to replace it with an equal amount of land that is less 
developed and more sensitive than people’s back yards. She does not see giving citizens’ back 
yards back as being an environmental catastrophe. 

Councilor Gustafson asked for clarification that this motion is to present this proposal to Metro, 
and to go ahead with it regardless of what Metro’s response is. 

Mayor Studebaker indicated that his sense was that he and Councilor Kehoe were going to go to 
Metro and say that this is what Lake Oswego wants to do, and this is why Lake Oswego thinks it is 
complying with everything. If they don’t agree with that, Lake Oswego would let them know that the 
City will probably go ahead with it anyway, but that the City wanted to discuss it with them and 
show them and their staff that this is something that meets all their standards so the City can get 
agreement. If they don’t agree, then the City will need to go on its own.  

Councilor Gustafson asked whether regardless of Metro’s response, the motion is to go ahead 
with it anyway. 

Mayor Studebaker indicated it was. 

Councilor Jordan asked if Mayor Studebaker had any idea how much this would cost. 

Mayor Studebaker indicated that he did not. 

Councilor Jordan wondered when the City would know how much this cost. 

Councilor Kehoe asked how much it cost citizens in land that was taken. 

Councilor Jordan indicated land had not been taken and that no Court has ever said that this is a 
land grab. An overlay is not a land grab. Neighborhood overlays have been put on people’s 
properties; it’s not a taking. That has been proven in Court. The language used here is not always 
accurate. She is concerned that Metro staff is just like the City’s staff. When they ask for an 
opinion, they don’t just make a decision without getting professional advice. The City has gone to 
Metro, and they have looked at what the City is going to have as a proposal, and they have 
brought up all kinds of issues. She doesn’t think Metro staff is going to tell Metro Councilors to go 
ahead. She has never seen any identification of costs for implementing the program as proposed. 

Ms. Hughes asked what it cost the City to regulate citizens every year. 

Councilor O’Neill seconded the Mayor’s motion.  
Councilor Kehoe indicated he had had first hand experiences of people he knows in the City who 
have had to lower the price on their house because of Sensitive Lands. To him that is a taking. 
Everyone on Council has heard people come testify about it.   

A roll call vote was held, and the motion passed with Mayor Studebaker and Councilors 
Bowerman, Gudman, Kehoe, and O’Neill voting ‘aye.’ Councilors Jordan and Gustafson 
voted ‘no.’ (5-2) 
10.3 Boones Ferry Road Financing and Implementation 
This study session will be rescheduled. 
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10.4 Ordinance 2612, Annual Community Development Code (CDC) Amendments (LU 12-
0054) 

This study session was postponed. 

10.5 2013 Code Amendments (Not Including Chapter 50) 
This study session was postponed. 

11. INFORMATION FROM THE COUNCIL 
11.1 Councilor Information 
Councilor Kehoe indicated that the City was still recruiting for applicants for membership on the 
Planning Commission, the Natural Resources Advisory Board, and the Historic Resources 
Advisory Board.  

11.2 Reports of Council Committees, Organizational Committees, and Intergovernmental 
Committees 

There were no reports. 

12. REPORTS OF OFFICERS 
12.1 City Manager 
There was no report. 

12.2 Review of Council Schedule 
There was no report. 

12.2 Review of Council Digest 
There was no report. 

12.3 City Attorney 
There was no report. 

13. ADJOURNMENT 
Councilor Gudman moved to adjourn the meeting. Councilor Bowerman seconded the motion. 

Mayor Studebaker adjourned the meeting at 11:00 p.m. 

 

  Respectfully submitted, 

 

  Catherine Schneider  /s/   

  Catherine Schneider, City Recorder 
 

APPROVED BY THE CITY COUNCIL: 
ON April 16, 2013    
 
Kent Studebaker   /s/    
Kent Studebaker, Mayor 
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