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Mayor Kent Studebaker called the special City Council meeting to order at 7:05 p.m. on July 
30, 2013, in the City Council Chambers, 380 A Avenue. 
Present: Mayor Studebaker and Councilors Jordan, Gudman, Kehoe, Bowerman (via 

Skype), and O’Neill 
Excused: Councilor Gustafson 
Staff Present: Tom Coffee, City Manager; David Powell, City Attorney; Catherine 

Schneider, City Recorder; David Donaldson, Assistant City Manager; Andy 
Gulizia, Associate Planner; Hamid Pishvaie, Assistant Planning Director 

  

3. PLEDGE OF ALLEGIANCE 

Mayor Studebaker led the Council in the Pledge of Allegiance. 

4. APPROVAL OF MINUTES 

4.1 June 18, 2013, Regular Meeting 

Councilor Gudman moved approval of the minutes from the meeting of June 18, 2013.  
Councilor Kehoe seconded the motion. 

A voice vote was held, and the motion passed, with Mayor Studebaker and Councilors 
Jordan, Gudman, Kehoe, Bowerman, and O’Neill voting ‘aye’.  (6-0) 

Mr. Coffee explained that Staff had followed up on a discussion a couple of months earlier about 
potential updating of the City’s opening video for cable broadcasts.  An alternative format (from 
Whitehorse, Yukon Territory, Canada) was presented as a humorous example. 

5. APPEAL HEARING 

5.1 Appeal of the Development Review Commission’s Decision to Approve a Tree 
Removal Application for six trees at 5502 Koderra Avenue (499-13-00538) 

Mr. Powell explained that this is an appeal of the Development Review Commission (DRC) 
decision to approve a tree removal application for six trees at 5502 Koderra Avenue.  Only those 
who testified before the DRC orally or in writing may testify before the City Council at this hearing, 
and Council’s review is limited to the evidence in the record before the DRC.  This appeal involves 
the application of the criteria and standards listed in the Council Report (p 1-104 of Council packet, 
Item 5.1) or other criteria contained within the Tree Code or other laws or regulations which Council 
believes may apply to this decision.  After reviewing the public hearing process, as outlined in the 
agenda, he detailed the content of an ex parte communication received earlier in the day from 
Dienne Irwin, 4343 Sunset Drive.  The gist of this email was to urge Council to rule in favor of the 
Rosewood Neighborhood Association’s appeal, with supporting information about concerns; these 
were summarized for Council and may be found in Exhibit G-4, which has been assigned to the 
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content of this ex parte contact.  Although Ms. Irwin does not have standing for purposes of 
testifying at this hearing, those who do have standing may address this and other ex parte matters 
that were expressed and rebut them.  Council members were asked to declare any ex parte 
contacts.  Mayor Studebaker and Councilor O’Neill indicated that they had driven by the site. 

Mr. Powell asked if any Council members needed to make any declarations with relation to bias or 
conflicts of interest.  None were heard.  He asked if any audience members wished to challenge a 
Council member’s right to consider this application.  No challenges were heard. 

Councilor Bowerman, who was participating via Skype, affirmed that she had indicated she had 
had no ex parte contact. 

STAFF REPORT 

Mr. Gulizia reviewed the background of this Type II tree removal application.  The application was 
for removal of six trees for construction of a new home on a vacant lot and it received approval of 
Staff.  The Rosewood Neighborhood Association/CPO appealed this decision to the DRC, and the 
DRC also approved the application.  The Neighborhood Association is now appealing this decision 
before the City Council. 

The four approval criteria for a Type II tree removal application were reviewed.  Of these, all were 
met in this case, with the exception of the criterion requiring that the removal have no significant 
negative impacts to neighborhood character or aesthetics.  Five of the six trees proposed for 
removal are tall Douglas firs that are visually prominent along Pilkington Road.  A number of 
comments were received from neighbors protesting their removal, and Staff found that there would 
be significant negative impact to neighborhood aesthetics.  The Tree Code allows an exception to 
this criterion when there is no “reasonable alternative to allow the property to be used as permitted 
in the zone” (p 2 of Council packet, Item 5.1).   

In an effort to determine how more of the trees might be preserved, Staff had called on the City’s 
consulting arborist, Morgan Holen.  As reflected in Ms. Holen’s reports (p 57-58 of Council packet, 
Item 5.1), two trees were identified as having the highest preservation value.  Ms. Holen’s opinion 
was that the trees needed either to be retained or removed together; it would not be safe to 
remove one and retain the other.  She determined that a minimum 10-foot buffer would be needed 
around these two trees before preservation might be feasible, perhaps with a modified foundation 
design.  Staff’s longstanding practice is to apply the maximum lot coverage or building footprint as 
the proxy for what is a reasonable alternative to allow the property to be used as permitted in the 
zone.  A property owner is not required to build a smaller house than would be allowed otherwise 
on an identical lot with fewer trees.  In this case, the property owner is proposing to maximize the 
allowable lot coverage.  Accordingly, Staff analyzed whether or not the maximum lot coverage was 
achievable, given the setback requirements on this lot and the 10-foot tree protection zone 
recommended by Ms. Holen.  It was found that the buildable area left over was less than the 
maximum allowed; for that reason, Staff approved the tree removal application.  The Neighborhood 
Association’s request to move the building footprint and reduce the setback on the west side of the 
lot (p 91-95 of Council packet, Item 5.1) would entail a further public process, with additional delay 
and uncertainty resulting for the applicant.  Staff’s finding was that the City cannot force an 
applicant to apply for a setback exception as a condition for obtaining a tree removal permit.  
Therefore, Staff continues to recommend approval of the application, with the condition of approval 
adopted by the DRC for larger mitigation trees. 

Councilor Gudman asked if, given the time required for an additional public process, Council had 
the authority to simply grant a variance.  Mr. Powell clarified the distinction between the land use 
process and the Tree Code, which is not treated under Lake Oswego’s structure as a land use 
process.  Council cannot simply grant a variance. The applicant would be required to make an 
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application for the Residential Infill Design exception that would then have to proceed through the 
land use process, and possible subsequent appeal to the Council. 

Councilor Kehoe requested confirmation that Staff’s recommendation to affirm the Commission’s 
decision and approve 499-13-00538 as conditioned meant that the developer would be allowed to 
remove the trees.  Mr. Gulizia indicated this was correct. 

APPELLANT’S PRESENTATION 

Peter Klaebe, 5438 Tree Street, and Lisa Volpel, 5655 Kenny Street, introduced themselves as 
co-chairs of the Rosewood Neighborhood Association/CPO. 

Mr. Klaebe, narrating a PowerPoint presentation, observed that the Neighborhood Association 
agrees with Staff and the DRC that, based on the criteria for approval of the tree removal permit, 
there is a significant negative impact, particularly with regard to the two fir trees with respective 
diameters of 46 and 40 inches.  They concur that no reasonable alternative exists to allow the 
property to be used as permitted in the zone.  He discussed the historic background and 
significance of trees in this area, pointing out that the subject trees are among those that can be 
seen in a 1936 aerial photograph.  The Neighborhood Association believes there is a reasonable 
alternative to cutting down the two trees.  Photographs of various residences and other buildings in 
the Bryant neighborhood were presented, and cited as examples of creative approaches to 
building in close proximity to trees.  The Neighborhood Association does not want to prevent the 
developer from building on the site and wants him to be able to maximize his lot coverage.  As it is 
a challenging property, the only reasonable way to achieve this is to require a setback variance of 
five feet, rather than 10 feet.  The original DRC land plat for this subdivision showed that several of 
the houses actually have five-foot setback variances.  While Staff states that the applicant must 
apply for a variance for the setback, the Neighborhood Association believes this is not the case 
Staff has granted variances without conducting a public hearings process, within this actual 
subdivision.  One of the conditions of approval for the development in 2005 allowed for moving the 
building footprint on the lot if it would save at least half of the trees.  However, the Neighborhood 
Association did not obtain clarification that the residence could be moved five feet to the west.  Mr. 
Klaebe and Ms. Volpel personally disagree with Ms. Holen’s view that the 40-inch fir cannot be 
saved without saving the 46-inch fir. 

It is the Neighborhood Association’s request that Council modify the DRC conditions as follows:  
grant a permit to remove the four trees that they are not contesting (all except the 46-inch and 40-
inch firs); deny the permit to remove the 46-inch and 40-inch firs; and authorize Staff to approve a 
five-foot side yard setback to allow the developer to maximize lot coverage and retain significant 
trees. 

Ms. Volpel observed that these trees are part of a larger grove seen in the 1936 photograph, of 
which a portion remain on her own property and have been designated a Heritage Tree grove and 
a Century Tree grove.  Considerable time was spent in 2005 trying to protect some of the larger 
trees along Pilkington Road.  Her concern is more for the function of the trees than for their 
appearance.  It is not possible to plant a new tree big enough to mitigate the functions of these 
significant old trees.  Mr. Klaebe affirmed the Neighborhood Association’s desire to save the trees. 

Ms. Volpel indicated that she found Ms. Holen’s requirements for protecting the two trees to be 
very rigorous.  If such criteria had been applied as the neighborhood was being built up, at least 
half of the trees would be missing.  The old groves are best when left to themselves.  The 
Neighborhood Association did not object to removal of many other trees during the planned unit 
development process; they understand these removals were necessary for development.  The 
current appeal is the only challenge they have made to a proposed tree removal.  These trees are 
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significant, and if it is necessary to remove the 46-inch tree, she would like to see if the effect on 
the 40-inch tree could be mitigated so as to retain at least that one. 

APPLICANT’S PRESENTATION 

Mike Osterman of Osterman Design, 18089 S Strowbridge Road, Oregon City, indicated that he 
had designed the house for the applicant, Exceptional Homes.  Andre Koshuba, 14237 Bridge 
Court, introduced himself as a builder. 

Mr. Osterman described various challenges of designing a house on the lot, given the City Codes 
and the applicable covenants, conditions, and restrictions.  These challenges included specific 
requirements pertaining to the garage and a porch and maximum lot coverage concerns.  The 
applicant wanted to find a way to preserve the trees, but found no reasonable way to design a 
house on such a small building footprint without removing the trees as proposed in the application.  
The neighborhood is not contesting removal of any of the trees, other than the 46-inch and 40-inch 
firs.  The applicant found that the 46-inch tree would be situated in the wall line of the house.  Both 
arborists reported that removal of one tree would require removal of the other (p 55-58 of Council 
packet, Item 5.1).  The suggested alternatives of cantilevered or other types of foundations was not 
acceptable, as neither of the applicant’s structural engineers was comfortable with a design placing 
a house so close to a tree.  Another concern for the applicant had been missed in the process:  it is 
not only the trees that must be mitigated as part of the tree removal; there are six or seven other 
trees that must be planted along the street as part of this new development.  Increased 
construction and interest costs as the result of a huge delay are also involved, and the applicant 
wants to avoid this.  Moving the building footprint over five feet is not a viable option, given the 
position of the 46-inch tree. 

Mr. Koshuba indicated that at the time he purchased the property many people were building 
among the trees in this area and he did not anticipate any difficulty.  The neighborhood is looking 
at the issue only from one point of view, i.e., wanting to save the trees.  He reiterated the 
challenges of dealing with constraints such as the building envelope and the 10-foot setback, while 
needing to sell the house and hope for a profit.  After the last meeting he had asked why the 
neighborhood was fighting him and suggested this issue should have been raised at the time of 
approval for the development.  The response was that the neighborhood did not have much 
experience at the time; now they have more experience.  It is not fair for a neighborhood to fight 
him at this point, once the properties were developed and the envelope set.  He has many other 
things to worry about when building a house. He would love to save the trees and recognizes their 
value, and he would definitely do so if it was possible. 

Mr. Powell asked if there was anyone with standing present who wished to speak.  No requests 
were heard. 

APPELLANT’S REBUTTAL 

Mr. Klaebe expressed concurrence that the applicant’s job of putting in a house is not an easy 
one.  The Neighborhood Association is somewhat disappointed that the applicant has not risen to 
the challenge of considering this matter since they had notified him of it in a detailed letter sent in 
February.  At that time they offered to speak to the applicant and requested Staff to facilitate the 
communication.  The applicant did not appear at the first DRC meeting, so a second meeting was 
scheduled.  The Neighborhood Association is disappointed that five months have passed.  They 
notified the applicant after the second DRC meeting that they were considering an appeal to the 
City Council.  The background of their debate and decision to proceed with the appeal were 
described.  The Neighborhood Association regrets the current status of the situation and feels 
there is not an easy answer.  They agree with the applicant that the City’s Code, as written, is 
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somewhat onerous in requiring certain mitigation trees to be planted in locations where it doesn’t 
make a lot of sense.  They empathize with the applicant’s difficult situation in this regard. 

Ms. Volpel reported on her discussion with the contractor who had built her home within the past 
couple of years.  He was familiar with the lot under discussion and did not think it would be a 
problem to build close to the trees.  There is a disconnect, where one developer wants to take the 
trees out on any minor premise; yet a developer who wants to keep a tree will do what he can to 
mitigate and minimize damage to the tree, sometimes to the point of building around or 
immediately next to trees.  The Code treats significant trees like these the same as it would a tree 
that is 15 years old.  There is a problem with the Tree Code.  Street trees are not appropriate for 
this lot and she wishes that could be addressed. 

APPLICANT’S REBUTTAL 

Mr. Koshuba indicated he had not been aware of the Neighborhood Association’s efforts to 
contact him over the five-month period until the second DRC meeting.  He would like to sell them 
the lot back and make a park there.  If the trees have to remain, that is probably what will happen.  
Based on his experience, Mr. Osterman is bothered by building so close to a tree because of 
liability and other issues that people do not understand.  If any design-builder team could make it 
work, he and Mr. Koshuba would be that team. 

There being no other persons with standing to testify, Mayor Studebaker closed the public 
hearing. 

DISCUSSION AND DELIBERATION 

Councilor Jordan described her recollection of a previous Council’s discussion of the design 
requirements for this subdivision and the desire to make it attractive.  This case pertains to one of 
the final lots being developed and it is difficult to lose large trees.  She believes Council should 
honor the fact that this is a private development.  If the neighborhood wants to buy the lot and the 
builder is willing to sell to them, that probably is the only other solution.  She doesn’t know the 
significance of saving two trees.  At this point, if the right trees can be found and planted in the 
right place, there will be another attractive streetscape on Pilkington Road in the future.  
Councilors Bowerman and Kehoe indicated their agreement. 

Councilor Kehoe moved to affirm the Development Review Commission’s decision and 
approve 499-13-00538 as conditioned.  Councilor Jordan seconded the motion. 

Councilor Gudman indicated this was a situation where the Tree Code and the setback come into 
conflict and this causes trouble in terms of building.  It is bothersome that a middle ground cannot 
be found to permit these trees to be saved, within existing Code. 

A roll call vote was held, and the motion passed, with Mayor Studebaker and Councilors 
Jordan, Gudman, Kehoe, Bowerman, and O’Neill voting ‘aye’.  (6-0) 

Mr. Powell commented that this is a tentative decision of Council.  It will be final upon adoption of 
written findings and order on August 13. 

6. ADJOURNMENT 

Mayor Studebaker adjourned the meeting at 7:54 p.m.  
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  Respectfully submitted, 
 
  Catherine Schneider   /s/   
  Catherine Schneider, City Recorder 
 

 

APPROVED BY THE CITY COUNCIL: 
ON September 10, 2013   
 
Kent Studebaker    /s/    
Kent Studebaker, Mayor 


