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BEFORE THE DEVELOPMENT REVIEW COMMISSION OF THE 1 
CITY OF LAKE OSWEGO 2 

 3 
APPEAL OF AN APPROVAL OF TWO MINOR    )  LU 13‐0063‐1853[AP 14‐03] 4 
VARIANCES TO THE FENCE CODE TO CONSTRUCT   )  ROY RASERA 5 
A VARIABLE HEIGHT RETAINING WALL, AND THE    )  FINDINGS, CONCLUSIONS & ORDER 6 
REMOVAL OF EIGHT TREES 7 
 8 
NATURE OF APPLICATION 9 
 10 
The applicant is requesting approval of two minor variances to the Fence Code standards to construct a 11 
variable height retaining wall, as follows: 12 

13 

 Ten‐foot variance to the 4‐foot maximum height of a retaining wall located in a side yard setback,14 
resulting in a 14‐foot retaining wall; and15 

 12‐foot variance to the 8‐foot maximum combined height of a retaining wall and fence when the16 
fence is located within five feet of the retaining wall face, resulting in a total combined height of17 
20 feet.18 

 19 
The applicant is also requesting to remove eight trees to construct the wall. 20 
 21 
The site is located at 1899 Woodland Terrace (Tax Lot 3800 of 21E 09CD).   22 

23 
HEARINGS  24 
 25 
The Development Review Commission (Commission) held a public hearing and considered this application at 26 
its meeting of August 4, 2014.  This hearing was continued from the March 17, June 16 and July 21, 2014 27 
hearings. 28 
 29 
The following information was presented to the Commission and added to the record: 30 
 31 
Exhibit E8  Request Summary, Revised Retaining Wall Elevation, and Tree Planting Recommendation 32 
Exhibit E9  Artist’s Rendering of Revised Retaining Wall and Fence 33 
Exhibit E10  Cross Section of Retaining Wall and House Foundation 34 

35 
CRITERIA AND STANDARDS   36 

37 
A. City of Lake Oswego Community Development Code [LOC Chapter 50]: 38 

39 
LOC 50.04.001.4  Residential Low Density – Dimensional Standards 40 
LOC 50.06.004.2  Fences 41 
LOC 50.06.006.2  Hillside Protection 42 
LOC 50.06.006.3  Drainage for Minor Development 43 
LOC 50.07.003.1  Application for Development, Burden of Proof 44 
LOC 50.07.003.5  Conditions of Approval 45 
LOC 50.07.003.7  Appeal of Minor Development Decisions 46 
LOC 50.07.003.11  Modification of Approved Permit 47 
LOC 50.07.003.14  Review Criteria for Minor Development 48 
LOC 50.08.002  Minor Variance 49 

50 
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B. City of Lake Oswego Streets and Sidewalks Code [LOC Chapter 42]: 1 
 2 
  LOC 42.03.130  Vision Clearance at Intersection 3 

 4 
C. City of Lake Oswego Tree Code [LOC Chapter 55] 5 
 6 

LOC 55.02.010‐55.02.135    Tree Removal 7 
LOC 55.08.010‐55.08.040    Tree Protection 8 

 9 
CONCLUSION 10 
 11 
The Development Review Commission (Commission) concludes that LU 13‐0063 can be made to comply 12 
with all applicable criteria by the application of certain conditions. 13 
 14 
FINDINGS AND REASONS  15 
 16 
The Commission incorporates the February 5, 2014 and March 7, 2014, Staff Reports (with all exhibits) as 17 
support for its decision, supplemented by the further findings and conclusions.  In the event of any 18 
inconsistency between the following supplementary matter and the staff report/memos, the 19 
supplementary matter controls.   20 
 21 
Following are the supplementary findings and conclusions of the Commission: 22 
 23 
1. The Commission received graphics from the applicant illustrating a re‐designed retaining wall 24 

based on GeoGrid technology and heard testimony that the re‐designed wall will have less of a 25 
visual impact on the neighboring property.  The revised plans illustrated a smaller exposed wall 26 
area; the wall will be eight to ten feet in height at its tallest point, measured from the top of the 27 
footing to the top of the wall, only six to eight feet of the wall will be exposed to view, which is 28 
lower than the previous design of 12‐14 feet.  The Commission finds that the original engineering 29 
report (Exhibit F3) for the retaining wall was based on Lock‐N‐Load blocks and that there was 30 
insufficient information in the record to determine that a retaining wall using GeoGrid is feasible 31 
on the site. 32 
 33 

2. The Commission heard testimony from the applicant that Condition A(1)(c)(i), which requires that 34 
the fence on top of the retaining wall be lowered from six feet in height to four feet in height, 35 
creates a dangerous situation for children on the uphill side of the fence, and that the applicant 36 
prefers a six foot fence.  The Commission finds that a 6‐foot fence on top of a 14‐foot retaining 37 
wall creates a visual impact to the property owner on the downhill site, and that a 4‐foot fence is 38 
sufficient for safety. 39 

 40 
3. The Commission heard testimony from the applicant that Condition A(1)(c)(ii), which requires 41 

that the fence be located at least three feet from the face of the retaining wall and that shrubs be 42 
planted between the wall and the fence, is a maintenance and safety issue because it will be 43 
difficult to maintain the plantings from the uphill side, and that the applicant prefers that the 44 
fence be located one foot from the face of the wall.  The Commission finds that the 3‐foot 45 
setback and the plantings are necessary to mitigate the visual impact of the retaining wall from 46 
the downhill side, as described in the February 5, 2014 Staff Report, and must be retained.  47 

 48 
 49 
 50 
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ORDER 1 
 2 
IT IS ORDERED BY THE DEVELOPMENT REVIEW COMMISSION of the City of Lake Oswego that: 3 
 4 
1. Appeal 14‐03 is denied and LU 13‐0063 is approved (based on the originally submitted plans), subject 5 

to compliance with the conditions of approval set forth in Subsection 2 of this Order.    6 
 7 

2. The conditions for LU 13‐0063 are as follows: 8 
 9 

A. Prior to Issuance of any Grading or Building Permits, the Applicant/Owner Shall: 10 
 11 

1. Submit final site plans for review and approval of staff that are the same or substantially 12 
similar to the site plan and grading plan as illustrated on Exhibits E4‐E5, with the following 13 
modifications: 14 

 15 
a. Submit revised fence and site plans that illustrate that the fence does not exceed four 16 

feet in height within 10 feet of the property line abutting Lakeridge Drive.   17 
 18 
b. Submit fence elevations showing that the structural side of the fence will face the 19 

Rasera property (1899 Woodland Terrace). 20 
 21 
c. Submit revised fence and landscaping plans that illustrate: 22 

 23 
i.  The fence on the uphill side of the new retaining wall is no more than four feet in 24 

height. 25 
 26 
ii.  The fence is located at least three feet from the back of the retaining wall, with 27 

evergreen shrubs planted between the fence and the retaining wall, to the 28 
satisfaction of staff.  The shrubs shall be a minimum of 36” tall at the time of 29 
landscaping. 30 
 31 

2. Submit a copy of the geotechnical report with the Building Permit application. 32 
 33 

3. Apply for and obtain a verification tree removal permit for the eight trees approved 34 
for removal to construct the retaining wall.  The verification tree removal permit 35 
submittal shall include an 8 ½” x 11” copy of the tree removal plan and a mitigation 36 
plan showing the replacement trees on a 1:1 basis; two of the mitigation trees must 37 
be planted on the Wynne property (16869 Lakeridge Drive).  Replacement trees shall 38 
not be dwarf or ornamental varieties and shall be at least two inches in caliper if 39 
deciduous or at least 6‐8 feet all (excluding the leader) if evergreen. 40 

 41 
4. Apply for and obtain an erosion control permit, and install all erosion control 42 

measures. 43 
 44 

B.  Prior to Final Building and Planning Inspections, the Applicant/Owner Shall: 45 
 46 

1. Install all mitigation trees and landscaping as illustrated on Exhibit E6 and as required 47 
by Condition A(1)(c), above. 48 

 49 
 50 
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 1 
Code Requirements: 2 

 3 
1. Expiration of Development Permit:  Per LOC 50.07.003.17, the Minor Variances approved 4 

by this decision shall expire three years following the effective date of the development 5 
permit, and can be extended by the City Manager pursuant to the provisions of this section. 6 

 7 
2. Tree Protection:  Submit a tree protection plan and application prepared by a certified 8 

arborist as required by LOC 50.08.020 and 55.08.030 for review and approval by staff, 9 
including off‐site trees that are within the construction zone.  The plan shall include:   10 

 11 
a.  The location of temporary tree protection fencing, consisting of a minimum 6‐foot 12 

high cyclone fence secured by steel posts, around the tree protection zone, or as 13 
recommended by the project arborist and approved by the City. 14 

 15 
b.  A note stating that no fill or compaction shall occur within the critical root zones of 16 

any of the trees, or that if fill or compaction is unavoidable, measures will be taken 17 
as recommended by a certified arborist to reduce or mitigate the impact of the fill or 18 
compaction.  Such measures shall be clearly outlined in the tree protection plan.  19 
The note shall also inform contractors that the project arborist shall be on site and 20 
oversee all construction activities within the tree protection zone.   21 

 22 
c.  A note that clearly informs all site contractors about the necessity of preventing 23 

damage to the trees, including bark and root zone.  The applicant and contractor(s) 24 
shall be subject to fines, penalties and mitigation for trees that are damaged or 25 
destroyed during construction. 26 

 27 
d.  A sign shall be attached to the tree protection fencing, which states that inside the 28 

fencing is a tree protection zone, not to be disturbed unless prior approval has 29 
been obtained from the City Manager and project arborist.  30 

 31 
Notes: 32 

 33 
1.  The applicant is advised to take part in a post‐Land Use Approval meeting.  City staff 34 

would like to offer you an opportunity to meet and discuss this decision and the 35 
conditions of approval necessary to finalize the project.  The purpose of the meeting is to 36 
ensure you understand all the conditions and to identify other permits necessary to 37 
complete the project.  If you like to take advantage of this meeting, please contact the 38 
staff coordinator at (503) 635‐0290.   39 

 40 
2.  The land use approval for this project does not imply approval of a particular design, 41 

product, material, size, method of work, or layout of public infrastructure except where a 42 
condition of approval has been devised to control a particular design element or 43 
material.  44 

 45 
3. Development plans review, permit approval, and inspections by the City of Lake Oswego 46 

Planning and Building Services Department are limited to compliance with the Lake 47 
Oswego Community Development Code, and related code provisions.  The applicants 48 
are advised to review plans for compliance with applicable state and federal laws and 49 
regulations that could relate to the development, i.e., Americans with Disabilities Act, 50 
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Endangered Species Act.  Staff may advise the applicants of issues regarding state and 1 
federal laws that staff member believes would be helpful to the applicants, but any 2 
such advice or comment is not a determination or interpretation of federal or state law 3 
or regulation. 4 

 5 
 6 
 7 
 8 
 9 
 10 
 11 
 12 
 13 
 14 
 15 
 16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 
 26 
 27 
 28 
 29 
 30 
 31 
 32 
 33 
 34 
 35 
 36 
 37 
 38 
 39 
 40 
 41 
 42 
 43 
 44 
 45 
 46 
 47 
 48 
 49 

50 
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DATED this 18th day of August, 2014. 1 
 2 
 3 
                     4 
            Bob Needham, Chair 5 
            Development Review Commission 6 
 7 
 8 
                     9 
            Janice Reynolds 10 
            Administrative Support III 11 
 12 
ATTEST: 13 
 14 
TENTATIVE DECISION – August 4, 2014 15 
AYES:    Needham, Ahrend, Poulson and Melendez  16 
NOES:    None 17 
ABSTAIN:  None 18 
ABSENT:  Creighton, Rossi and Johnson 19 
 20 
WRITTEN FINDINGS – August 18, 2014 21 
AYES:    Needham, Ahrend, Poulson and Melendez 22 
NOES:    None 23 
ABSTAIN:  None 24 
ABSENT:  Creighton, Rossi and Johnson 25 
   26 
 27 
 28 
 29 
 30 
 31 
 32 
 33 
 34 
 35 
 36 
 37 
 38 
 39 
 40 
 41 
 42 
 43 
 44 
 45 
 46 
 47 
 48 
 49 
 50 



DRAFT EXCERPT MINUTES 10-24-14 

CITY OF LAKE OSWEGO 
Development Review Commission Minutes 

Monday, August 4, 2014

Chair Needham called the meeting to order at 7:00 p.m. in the Council Chambers of City Hall, 380 
A Avenue. 

Members present:   Chair Bob Needham, Vice-Chair Brent Ahrend, Kelly Melendez and David 
Poulson.  Ann Johnson, Frank Rossi and Gregg Creighton were not present.  

Staff present: Debra Andreades, Senior Planner; Leslie Hamilton, Senior Planner; Todd 
Knepper, Engineering Department; Evan Fransted, Associate Planner; Morgan 
Holen, Contract City Arborist; David Powell, City Attorney; and Janice 
Reynolds, Administrative Support 

PUBLIC HEARINGS 

LU 13-0063: An appeal by the applicant of the staff decision to approve with conditions a request 
for minor variances to the maximum retaining wall height and to the combined height of a retaining 
wall and fence in order to construct a 14-foot high retaining wall with a 6-foot fence along the north 
property line and the removal of eight trees. The applicant is Roy Rasera. Continued from June 16 
and July 21, 2014 public hearings. This was the initial evidentiary hearing. Location of property: 
1899 Woodland Terrace (Tax Lot 3800 of Tax Map 21E 09CD).   

Chair Needham opened the hearing. Mr. Powell outlined the applicable criteria and procedure. 
Each of the Commissioners declared his/her business/employment. Ms. Melendez and Mr. Ahrend 
each reported making a site visit. No one challenged any Commissioner’s right to hear the 
application.   

Staff Report 

Ms. Hamilton advised the Code limited a retaining wall in a required setback to four feet high and 
limited a combined fence/retaining wall to eight feet when the fence was located within five feet of 
the wall. The applicant was asking for a 10-foot variance to wall height, which would result in a 14-
foot high retaining wall. The applicant was asking for a 12-foot variance to the combined wall/fence 
height which would make a portion of it 20 feet high. They would remove eight trees in order to 
construct the wall. The retaining wall of lock and load blocks was to be located on a steep, 
vegetated, slope between the Rasera and Wynne properties. The two property owners had agreed 
to construct it. It would follow the property line until it jogged about five feet onto the Rasera 
property at the west end. The applicant proposed a 6-foot fence on top of the wall. They had 
submitted a geotechnical report which rated slope instability and erosion as low to moderate.    

The applicant was appealing the staff approval of the variances because of the conditions of 
approval. Staff found what was proposed would have a materially injurious visual impact on the 
abutting property and imposed three conditions of approval to reduce the impact by requiring the 
applicant to: Reduce fence height to four feet; locate the fence at least three feet back from the 
wall; and plant 36” high evergreen shrubs between the fence and wall. The application showed all 
mitigation trees on the Rasera property. The conditions called for two of them to be planted on the 
Wynne property because the applicant’s survey showed two of the trees to be removed were on 
that property. Staff recommended approval subject to the conditions of approval listed in the staff 
report. Ms. Hamilton indicated she understood the applicant had a revised design to submit. When 
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asked if terracing had been discussed as a way to mitigate the impact of the tall wall, she indicated 
staff had not pursued it because it was not in the proposed design.   

Applicant 

Andrew Stamp, Kruse Mercantile Professional Offices 4248 Galewood St. (97035); and Doug 
Doering, Prestige Design and General Contracting Inc., 12302 NE Max St.,  Portland (97230); 
testified initially for the applicant. Thereafter, applicant Roy Rasera, 1899 Woodland Terrace, 
offered additional testimony. They had submitted Mr. Stamp’s August 4, 2014 letter (Exhibit 8) with 
an attached Site Plan View/Wall Elevation drawn by Prestige Design and General Contacting, Inc.  

Mr. Stamp outlined the problem. The steep slope along the Rasera/Wynne property line had been 
created in the 1960s when the Wynne property was developed and excavated to level the back 
yard. More recently the property owners had noticed mass wasting of the cliff. Trees were starting 
to lean. Fence footings which had been covered by ivy were floating in the air because the dirt 
under them had been eroded away. He indicated that the property owners had initially differed in 
regard to who was responsible for correcting the problem and then entered into a mediation 
agreement. Then, Ms. Wynne had surprised the applicant by writing a letter to staff asking them 
not to approve the application. Since then the parties had worked things out. He advised that 
Oregon case law made it clear that the uphill property owner had absolute right of lateral support. If 
the downslope landowner excavated and the hill fell down it was their responsibility. In this case, 
however, the applicant was the uphill owner who was trying to solve the problem with a practical 
solution.  

Mr. Stamp presented photographs of the site and discussed site conditions. It was a very steep 
slope which was wasting and trees were leaning. One of the photographs showed a leaning tree 
had not started growing back up straight which indicated this was a fairly rapidly moving mass 
wasting issue. He showed a photograph of the pre-existing 6-foot fence being held up by ropes 
before it was removed. He asked the Commission to take into account that there was a preexisting 
6-foot fence as the applicant was asking to be allowed to have a 6-foot fence. He presented a 2012 
survey that showed the location of the preexisting fence and where grading had occurred on the 
downslope property.     

Mr. Stamp discussed key points of the June 2013 mediation agreement. Mr. Rasera would built a 
retaining wall which would be 12 to 14 feet at peak height as well as a 6-foot high fence along the 
property line on top of the wall. Ms. Wynne would allow removal of vegetation as necessitated by 
the project. The applicant would restore the Wynne property to preconstruction condition, exclusive 
of planting trees or installing her garden gate/fence. Both parties agreed to cooperate, including 
consenting to all permits and approvals required by the City. Ms. Wynne would purchase an 
easement for the strip of land that she had been occupying. Mr. Stamp pointed out the agreement 
demonstrated that Ms. Wynne would not be materially injured.   

Mr. Stamp testified that although they were asking for a 10-foot variance to the 4-foot maximum 
height standard for a retaining wall located in a side-yard setback they thought they could get it 
down to the 6- to 8-foot range based on the topographic map. However, the map could be off by a 
few inches and they would not know exactly how much they could reduce the wall until they had 
removed all of the ivy. They had not proposed terracing because there was not enough room 
between the two properties for it. Their proposed solution was to locate the fence line on the 
property line until it came close to the street and then jog it so the neighbor would have a 5- to 6-
foot easement to use. Within 10 feet of the street there would be a 4-foot fence and no wall. He 
noted that what they proposed would not impact anyone other than the two neighbors. From her 
back deck Ms. Wynne would be looking at an 8-foot wall with a 6-foot fence on top of it, for a total 
of about 14 feet. That was a considerable reduction from their original proposal and from what staff 
had approved, which was a 14-foot wall with a 4-foot fence on top of it, with the fence set back 
three feet, and with bushes in between.   

City of Lake Oswego Development Review Commission 
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Mr. Doering had created an alternative design to the lock and load wall originally submitted for 
approval. Exhibit E-9 was the colored elevation drawing. He discussed the details. During this 
discussion there was confusion about height and how it would look because his engineer 
measured wall height differently than staff did; part of the base would be under the grade and not 
visible; and the geotechnical report that had been submitted had been done by another 
engineering firm and related to the previously proposed wall. He sketched an additional exhibit with 
dimensions so the Commissioners could better visualize it (Exhibit E-10). He detailed that the wall 
they now proposed did not do down into the ground as far. They had worked with their engineer, 
looking at factors including where they could get to stabilized soil to anchor it. There was a 
drainage system behind the wall. It was aesthetically more pleasing than the previously proposed 
wall in that it had less stone, which would be earth tone. This wall/fence combination would result 
in a 6-foot reduction in total height from the previously proposed design. The fence was set back 
one foot from the wall so it would not diminish the backyard of the uphill property. The 6-foot fence 
was safer for small children than a 4-foot fence when there was a drop on the other side. There 
were no plantings in the wall, which reduced the cost for both parties. He related that both property 
owners seemed to be very agreeable to it.   

Mr. Doering and the Commissioners discussed the how the slope changed across the site; how 
much excavation of parts of it would be required; and how the applicant would deal with soil 
disturbance related to removal of a particular tree in the back corner. He asked for flexibility. He 
clarified the type of grid engineering system they would use to support the wall. He clarified that 
due to how wall height was measured some of the height reduction was not visible as it was under 
the grade. Part of why they could achieve a reduction was because they did not have to set the 
footings as deep in the subsoil for this wall design. Ms. Hamilton advised the Code defined wall 
height as measured from top of footing to top of wall. Mr. Doering related they had talked to the 
neighbor about backfilling on her side so she could plant it. He indicated he would provide the 
supporting engineering information showing stability if the application was approved.   

Mr. Stamp confirmed he thought the hillside was moving rapidly because of the tree that had not 
started growing straight up yet. Mr. Ahrend recalled that one of the photographs showed a tree 
which had started to grow straight. Mr. Stamp clarified that the survey had been done in 2012. The 
mediation agreement called for Ms. Wynne to purchase the easement over an area she had been 
using and had previously claimed a right to via adverse possession. He clarified the parties were 
now in agreement and no longer adversaries. Mr. Doering’s redesign had helped resolve their 
issues. That was why Ms. Wynne was not at the hearing.   

Mr. Ahrend asked the applicant to indicate what they wanted the conditions of approval to say so 
the Commissioners knew what they were asking for. Mr. Stamp said they wanted to be allowed to 
have a 6-foot fence; locate the fence closer to the wall; and not have the planting requirement. The 
neighbor understood and had accepted a 6-foot fence, which would be safer for children. The 
neighbor was fine with having no planting requirement because she anticipated the wall would 
become overgrown with weeds and not look good. Mr. Stamp and Mr. Doering explained they still 
wanted the 10-foot variance because wall height was measured from the top of the footing and 
they might have to set the footing down deeper than they now anticipated, but not as deep as the 
originally proposed wall design would have required. The visible part of the wall would be six to 
eight feet high and the other part of it would be subgrade - perhaps two feet - but they were not 
sure yet.   

Mr. Stamp suggested the conditions could refer to the Site Plan View/Wall Elevation in Exhibit E-8 
as a guide. It showed the proposed visible portion of the wall (not necessarily the footing), which 
would be of hidden depth still undetermined. It might be one or two feet down in the ground. They 
would commit to doing something as close to that as they could physically do it. They wanted 
flexibility to make it whatever they needed and to do what the geotechnical report required. When 
Mr. Poulson noted the geotechnical report in the record was based on a different (lock and load) 
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wall system Mr. Stamp offered to ask that the record be kept open for seven days so they could 
submit a report by Mr. Doering’s engineer.   

Ms. Hamilton clarified regarding fence height requirements. The conditions of approval limit was 
related to the visual impact. The Fence Code limited fences within ten feet of a property line to four 
feet high. The fence needed to come down to four feet at that end but the plans submitted showed 
it at six feet there. Mr. Stamp noted the currently proposed plan showed it at four feet there.   

Roy Rasera, 1899 Woodland Terrace (97034), related that because of Ms. Wynne’s concerns and 
the staff’s recommendation he had sought a better solution. Mr. Doering had come up with the best 
design and Ms. Wynne agreed to it. She would not want to and she would not have to use about 
20 feet of her land for a terrace. He indicated he had assumed the staff-recommended conditions 
of approval were based on her letter in opposition, which were things she had already agreed to. 
He wanted a 6-foot fence because he had young kinds and there was a ten foot drop. It would 
replace a 6-foot fence which had already existed. Maintaining bushes to her pleasure over a fence 
with a drop seemed untenable. He hoped this could be done before the rainy season as the effort 
was in its 3rd or 4th year. Three years ago he had been told his house foundation might last about 
five years.    

Staff confirmed for Chair Needham that the only communication the Commission had from Ms. 
Wynne was one letter. Mr. Stamp indicated he would ask them to continue the hearing so the 
applicant could provide the other engineering report if not having it would be a “deal-killer.” 
Commissioners Poulson and Ahrend and Chair Needham each indicated they did not need 
anything more from the applicant because the engineering aspects would be reviewed by staff in a 
later phase of the process. If staff found the engineering was okay they could build it. If the 
applicant found they needed to use a design that exceeded the approved variances that was the 
risk they had chosen to take. The applicant waived their right to hold the record open for a final 
written argument.   

Deliberation 

Ms. Hamilton was asked and clarified that staff had not heard from Ms. Wynne what her position 
was in regard to the requirement to plant two of the mitigation trees on her property. The mitigation 
plan showed all eight mitigation trees on the Rasera property. Requiring two on the Wynne 
property was based on the fact the survey showed two trees were being removed from her 
property for construction of the wall. Ms. Hamilton also advised that fences were allowed to go up 
to the sidewalk even through it might not be typical in that particular neighborhood.   

Mr. Ahrend noted that staff had already approved the variances but the applicant wanted to change 
Conditions A(c)(i) and (ii) which limited fence height to four feet and required the fence to be 
located at least three feet from the back of the retaining wall with shrubs planted in between.   

Ms. Melendez indicated that allowing a 6-foot fence on top of an 8-foot wall made it more imposing 
on the downhill neighbor. In regard to the argument about safety of small children they could not 
get up and over a 4-foot fence any easier than they could a 6-foot fence. Mr. Ahrend and Mr. 
Poulson noted if it was a guardrail it would have to be 3.5 feet high and guardrails were considered 
safe. Any kid who could climb a 4-foot fence could probably also climb a 6-foot fence. Mr. Poulson 
commented that he hoped that than an older child would already know what was on the other side, 
but a younger child would likely not.    

Mr. Ahrend noted that Ms. Wynne’s letter indicated she wanted a shorter fence. She wrote that she 
could not see into their yard anyway. Ms. Melendez mentioned they could plant screening 
shrubbery above the fence line. Mr. Ahrend suggested that the privacy issue was more about 
seeing into her yard down below from uphill. Ms. Melendez advised that the farther the fence was 
set back the less relevant it became. There would be less impact if it were both lower, and 1-foot 
from the wall, or taller and three feet back. The request for both increased fence height and having 
it closer to the wall added insult to injury. When asked why the fence had to be right on the 
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property line she suggested it was likely to have a more useable yard. She noted there had been a 
preexisting fence but it had been removed so that was no longer a consideration.     

Ms. Melendez said the redesign was a great improvement. She was in favor of approving the 
variance for wall height as they a very tough property line situation. Mr. Ahrend noted staff had 
already approved the variance for wall height so the issue was now fence height and distance from 
the wall. Ms. Melendez indicated the wall was needed to stabilize the property. She could support 
a 6-foot fence set three feet back but not right on top of the wall. Mr. Poulson noted that even if it 
was three feet back one would still see it. They could position planters like they showed in the 
rendering. Ms. Melendez recalled that the downhill neighbor did not support terracing. There were 
things that could be done on her side that were not under consideration. Mr. Ahrend commented 
that terracing would be the way to go but the applicant proposed the wall instead.     

Mr. Ahrend related he had seen some waterproofing on the exposed foundation which indicated 
the ground level of the slope was changing. He noted the applicant had said they wanted the 6-foot 
fence height and were shortening the height of the wall. Mr. Poulson recalled they had talked about 
not having to dig so deep to install the wall, not about a slope on top of the wall and how that would 
affect how the fence would look. If they had a cross section of the wall it would show the elevation 
change of 14 feet from 502 to 516. That was 14 feet of relief to deal with one way or another.   

In regard to the wall, Mr. Poulson observed it was on the property line and it needed to stay away 
from the house to avoid engineering problems. Mr. Ahrend agreed to the proposed location. Then 
the Commissioners discussed the fence. Ms. Melendez said she agreed with staff that the visual 
impact of a 6-foot fence on top of a wall would be significant and it would be injurious to the 
neighbor. Thus, she agreed with staff it should be a 4-foot high fence, three feet back. The other 
Commissioners might want to allow it to be six feet high, but it had to be back from the wall. There 
would be an opportunity for planting there, whether or not the applicant did it. She advised that 
there were ways to address planting in such an area. For example, having a fence segment with 
hinges to it could be opened to deal with the plants and then closed. Planting would mean they 
could green up the wall and would not be faced with solid concrete forever. 

Mr. Poulson expressed his reservation that there was risk of legal liability if they limited fence 
height it to four feet and it increased the risk of a child falling over. Chair Needham noted there was 
no safety requirement related to the height of a fence. Mr. Ahrend said he was not opposed to a 6-
foot fence. Chair Needham indicated he supported a 4-foot fence set three feet back. Mr. Poulson 
noted the City would assume the risk of liability.   

Ms. Melendez moved to approve LU 13-0063 subject to the conditions listed in the staff report.  
Chair Needham seconded the motion and it passed 3:1.  Mr. Ahrend voted no.  Mr. Powell 
announced the final vote on the findings would be on August 18, 2014.  7 p.m.   

*** 
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CITY OF LAKE OSWEGO 
Development Review Commission Minutes 

Monday, August 18, 2014

Chair Needham called the meeting to order at 7:00 p.m. in the Council Chambers of City Hall, 380 
A Avenue.   

Members present:   Chair Bob Needham, Vice Chair Brent Ahrend, Gregg Creighton, Kelly 
Melendez and David Poulson.  Ann Johnson and Frank Rossi were not 
present.   

Staff present: Hamid Pishvaie, Assistant Planning Director; Leslie Hamilton, Senior Planner; 
Evan Boone, Deputy City Attorney; and Janice Reynolds, Administrative 
Support.   

FINDINGS 
LU 13-0063: An appeal by the applicant of the staff decision to approve with conditions a request 
for minor variances to the maximum retaining wall height and to the combined height of a retaining 
wall and fence in order to construct a 14-foot high retaining wall with a 6-foot fence along the north 
property line, and the removal of eight trees. The applicant is Roy Rasera. On August 4, the 
Commission tentatively approved the application with conditions. Location of Property: 1899 
Woodland Terrace, (Tax Lot 3800 of Tax Map 21E 09CD). .  

Vice-Chair Ahrend moved to approve LU 13-0063-1853[AP 14-03] Findings, Conclusions and 
Order.  Ms. Melendez seconded the motion and it passed 3:1:1 Vice-Chair Ahrend voted no and 
Mr. Creighton abstained.   

* * * * 

GENERAL PLANNING AND OTHER BUSINESS 
None. 

ADJOURNMENT 
There being no other business Chair Needham adjourned the meeting at approximately 11:20 p.m. 

Respectfully submitted, 

Janice Reynolds /s/ 

Janice Reynolds 
Administrative Support 

EXHIBIT C-2
AP 14-09 [LU 13-0063]



TO: Development Review Commission 

FROM: Leslie Hamilton, Senior Planner 
Planning and Building Services 

SUBJECT: LU 13-0063, Appeal of Staff Decision on a Variance application 

DATE: March 7, 2014 

ACTION 

Hold a public hearing and issue a tentative decision on LU 13-0063. 

APPLICANT’S REQUEST 

The applicant is requesting approval of two minor variances to the Fence Code standards to construct a 
variable height retaining wall, as follows: 

• Ten-foot variance to the 4-foot maximum height of a retaining wall located in a side yard setback,
resulting in a 14-foot retaining wall; and

• 12-foot variance to the 8-foot maximum combined height of a retaining wall and fence when the
fence is within five feet of the retaining wall face, resulting in a total combined height of 20 feet.

The applicant is also requesting to remove eight trees to construct the wall. 

STAFF DECISION / REQUEST FOR HEARING AND APPEAL 

On February 5, 2014, staff approved the applicant’s request for two variances as described, above.  On 
February 19, 2014, the applicant (Roy Rasera) filed a request for public hearing in opposition to the staff 
decision (Exhibit A1). 

FINDINGS 

The written request for a hearing filed by the appellant raises issues with the conditions placed on the 
approval.  Specifically, the request notes that “the decision contains conditions of approval that require 
changes in the plans submitted by Mr. Rasera ” (Exhibit A1).  There are four conditions of approval 
imposed by staff that will alter the original construction and tree mitigation plans submitted by Rasera; 
the conditions were imposed in order to assure that the proposed development complies with 
standards of the Community Development Code (Chapter 50) and the Tree Code (Chapter 55).  The 

EXHIBIT D-1
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appellant did not specify whether his opposition was to all four conditions or to just specific conditions.  
The staff report (Exhibit D1) identifies all criteria applicable to the development proposal and the basis 
for the conditions of approval. 
 
CONCLUSION  
 
Based upon the materials submitted by the applicant, findings in the staff report (Exhibit D1), and after 
consideration of the statement of appeal issues by the appellant (Exhibit A1), staff concludes that LU 13-
0063 complies with all applicable criteria and standards or can be made to comply through the 
imposition of conditions. 
 
RECOMMENDATION 
 
Staff recommends approval of LU 13-0063, subject to the following conditions: 
 
A. Prior to Issuance of any Building Permit, the Applicant/Owner Shall: 
 

1. Submit final site plans for review and approval of staff that are the same or substantially 
similar to the site plan and grading plan as illustrated on Exhibits E4-E5, with the following 
modifications: 

 
a. Submit revised fence and site plans that illustrate that the fence does not exceed 

four feet in height within 10 feet of the property line abutting Lakeridge Drive.   
 
b. Submit fence elevations showing that the structural side of the fence will face the 

Rasera property (1899 Woodland Terrace). 
 

c. Submit revised fence and landscaping plans that illustrate: 
 

i. The fence on the uphill side of the new retaining wall is no more than four 
feet in height. 

 
ii. The fence is located at least three feet from the back of the retaining wall, 

with evergreen shrubs planted between the fence and the retaining wall, to 
the satisfaction of staff.  The shrubs shall be a minimum of 36” tall at the time 
of landscaping. 

 
2. Submit a copy of the geotechnical report with the Building Permit application. 
 
3. Apply for and obtain a verification tree removal permit for the eight trees approved 

for removal to construct the retaining wall.  The verification tree removal permit 
submittal shall include an 8 ½” x 11” copy of the tree removal plan and a mitigation 
plan showing the replacement trees on a 1:1 basis; two of the mitigation trees must 
be planted on the Wynne property (16869 Lakeridge Drive).  Replacement trees 
shall not be dwarf or ornamental varieties and shall be at least two inches in caliper 
if deciduous or at least 6-8 feet all (excluding the leader) if evergreen. 
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4. Apply for and obtain an erosion control permit, and install all erosion control 
measures. 

 
B. Prior to Final Building and Planning Inspections, the Applicant/Owner Shall: 

 
1. Install all mitigation trees and landscaping as illustrated on Exhibit E6 and as 

required by Condition A(1)(c), above. 
 

Code Requirements: 
 

1. Expiration of Development Permit:  Per LOC 50.07.003.17, the Minor Variances approved 
by this decision shall expire three years following the effective date of the development 
permit, and can be extended by the City Manager pursuant to the provisions of this 
section. 

 
2. Tree Protection:  Submit a tree protection plan and application prepared by a certified 

arborist as required by LOC 50.08.020 and 55.08.030 for review and approval by staff, 
including off-site trees that are within the construction zone.  The plan shall include:   

 
a. The location of temporary tree protection fencing, consisting of a minimum 6-foot 

high cyclone fence secured by steel posts, around the tree protection zone, or as 
recommended by the project arborist and approved by the City. 

 
b. A note stating that no fill or compaction shall occur within the critical root zones of 

any of the trees, or that if fill or compaction is unavoidable, measures will be taken 
as recommended by a certified arborist to reduce or mitigate the impact of the fill 
or compaction.  Such measures shall be clearly outlined in the tree protection plan.  
The note shall also inform contractors that the project arborist shall be on site and 
oversee all construction activities within the tree protection zone.   

 
c. A note that clearly informs all site contractors about the necessity of preventing 

damage to the trees, including bark and root zone.  The applicant and 
contractor(s) shall be subject to fines, penalties and mitigation for trees that are 
damaged or destroyed during construction. 

 
d. A sign shall be attached to the tree protection fencing, which states that inside 

the fencing is a tree protection zone, not to be disturbed unless prior approval 
has been obtained from the City Manager and project arborist.  

 
Notes: 
 

1. The applicant is advised to take part in a post-Land Use Approval meeting.  City staff 
would like to offer you an opportunity to meet and discuss this decision and the 
conditions of approval necessary to finalize the project.  The purpose of the meeting is 
to ensure you understand all the conditions and to identify other permits necessary to 
complete the project.  If you like to take advantage of this meeting, please contact the 
staff coordinator at (503) 635-0290.   
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2. The land use approval for this project does not imply approval of a particular design, 
product, material, size, method of work, or layout of public infrastructure except 
where a condition of approval has been devised to control a particular design element 
or material.  

 
3. Development plans review, permit approval, and inspections by the City of Lake 

Oswego Planning and Building Services Department are limited to compliance with the 
Lake Oswego Community Development Code, and related code provisions.  The 
applicants are advised to review plans for compliance with applicable state and 
federal laws and regulations that could relate to the development, i.e., Americans 
with Disabilities Act, Endangered Species Act.  Staff may advise the applicants of issues 
regarding state and federal laws that staff member believes would be helpful to the 
applicants, but any such advice or comment is not a determination or interpretation 
of federal or state law or regulation. 

 
 
EXHIBITS 
 
A NOTICE OF INTENT TO APPEAL 
 

A1. Letter of intent to appeal the staff decision submitted by Andrew Stamp on behalf 
of Roy Rasera, dated February 19, 2014 

 
B-C. [No current exhibits; reserved for hearing use] 
 
D. STAFF REPORTS 
 
 D1. Staff Report (staff decision), dated February 5, 2014 
 
E. GRAPHICS/PLANS 
 

E1. Tax Map 
E2. Vicinity Map 
E3. Survey 
E4. Contour/Grading Plan 
E5. Wall Sections 
E6. Tree Removal and Mitigation Plan 
E7. Contour Map 

 
F. WRITTEN MATERIALS 
 

F1. Applicant’s Narrative, dated December 3, 2013 
F2. Fire Marshal memo 
F3. Structural Calculations for Retaining Wall 
F4. Geotechnical Report 
F5. Mediated Agreement 
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G. LETTERS 
 

Neither for nor Against (G1-99) 
 
G1 Letter from Lee Wicklund, dated January 3, 2014 
 
Support (G100-199) 

 
 None 
 
 Opposition (G200+)  

 
 G200  Letter from Nancy Chance, dated January 5, 2014  
 G201 Letter from Christine Wynne, dated January 6, 2013 
 
 
Date of Application Submittal:  December 3, 2013 
Date Application Determined to be Complete:  December 23, 2013 
State Mandated 120-Day Rule:  April 22, 2014 
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