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Mayor Studebaker called the special City Council meeting to order at 6:02 p.m. on 
September 24, 2014, in the City Council Chambers, 380 A Avenue.  

Present: Mayor Studebaker; Councilors Bowerman, Gudman, Gustafson, Hughes, 
Jordan, and O’Neill   

Staff Present: Scott Lazenby, City Manager; David Powell, City Attorney; Anne-Marie 
Simpson, Deputy City Recorder; Leslie Hamilton, Senior Planner; Hamid 
Pishvaie, Assistant Planning Director; Erica Rooney, City Engineer; Amanda 
Owings, Traffic Engineer; Janice Reynolds, Administrative Support 

  

Mayor Studebaker led Council in the Pledge of Allegiance.  

2. Appeal of the Development Review Commission decision to deny LU 13-0046 – a 
request for a Development Review Permit to construct a mixed use project on Block 
137 – 140 A Avenue (“Wizer Block”) 

Mayor Studebaker noted that no one had signed up to offer neutral testimony the previous 
evening. 

Applicant’s Rebuttal, continued from September 23, 2014 

►  Patrick Kessi of Evergreen Group LLC  

►  Christe White of Radler White Parks & Alexander LLP 

►  David Staczek of ZGF Architects 

Councilor Hughes asked what happened to the live/work units if they didn’t get rented, and 
whether the units got more glazing. Mr. Kessi indicated the intention with the units was that they 
would be work spaces. Converting them to residential units would require City approval. The units 
will have glazing like a retail area. Ms. White indicated the lease agreement for the live/work units 
will require the lessee to maintain the lower level as work space. 

Councilor Hughes asked about parking. Ms. White indicated the current proposal is for 457 
spaces, 430 of which are in the underground garage and 27 are on street. Of that, 302 are 
residential; 275 of those are in the underground garage, and 27 are on street. There are 155 
commercial spaces, all in the garage. The required ratio for residential parking is a 1:1 (i.e., one 
space per unit); residential parking provided in the underground garage is 1.33 per unit. Residential 
parking overall is 1.46 per unit. Residential parking is 31.6 percent over Code in the garage. 
Residential and commercial parking together exceeds Code by 34 percent.  

Councilor Hughes asked if the on-street parking was new or existing. Ms. White indicated it was 
existing. It is used as guest residential parking. The proposal used the numerical method for 
parking, with all of the qualifiers that are allowed under Code; no parking study was done. 

Councilor O’Neill asked what was done with the extra space when the parking count was 
lowered. Mr. Staczek indicated the basement footprint was made smaller. 

Councilor Bowerman asked how many of the 302 residential parking spaces were allocated for 
visitors. Ms. White indicated there were a total of 53, with 27 being in the garage and the balance 
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on the street. There will be 275 underground spaces for residents of the 201 units. Under Code, 
resident guests are blended with residents. Councilor Jordan asked if there would be any 
designation of the parking that was on the street. Ms. White indicated there would not, since it is a 
public street. Councilor Jordan noted that people were concerned about having handicapped 
parking spaces accessible for visitors. Ms. White noted that handicapped spaces were in the 
garage with elevator access. 

Councilor Bowerman expressed concern about LORA funds, and asked what the exit strategy 
was if revenues didn’t come in for the project as anticipated. Ms. White noted that was not her 
area of expertise and was not something the developer had been required to address in the land 
use application. 

Mayor Studebaker closed the public hearing at 6:14 p.m. as there was no one else wishing to 
testify. 

Questions of Staff 

Councilor Hughes indicated she thought the Code said that all required residential parking shall 
be off the street, so she would like clarification on how the residential visitor parking is on the 
street. Ms. Hamilton noted that the downtown code allows the abutting on-street parking spaces 
(on Block 137) to be counted toward required parking, even for residential. Councilor Hughes 
asked if stacked parking was allowed in the Code. Ms. Hamilton indicated it was not prohibited; 
the Code is silent on that question. Councilor Hughes indicated she thought a shared parking 
arrangement required a parking study. Ms. Hamilton indicated that would not apply in this case; 
shared would mean shared between two sites. Public sharing does not apply. 

Councilor Hughes noted that a lot of Plans were referenced. She asked what was relevant and 
binding other than Code. Ms. Hamilton indicated the Urban Design Plan (UDP), but only in 
association with the exceptions requested.  

Councilor Jordan asked about the implications of connecting the buildings in Block 138. Ms. 
Hamilton noted that for lot coverage purposes, any structure 30 inches or more above grade was 
included in the lot coverage calculation. The Code defines detached structures as those that have 
a separation of at least three feet. Anything less than that would be considered attached, and one 
structure. 

Councilor Hughes asked why the Development Agreement was structured to specifically talk 
about five stories being allowed when there is nothing in the Code to allow five stories. Mr. Powell 
indicated the Agreement was approved by the Lake Oswego Redevelopment Agency (LORA). A 
contingency of closing on that Development Agreement was that Lake Oswego Code approval be 
obtained, including the exception for the fifth story. The LORA Board at that time reviewed 
development plans that showed a fifth story, so that was approved for the purpose of LORA 
believing it was an appropriate investment of urban renewal funds, provided that land use approval 
was obtained. Councilor Hughes indicated she thought the document set up a situation that might 
be problematic, since Code does not allow for five stories. She thinks in the future this sort of thing 
should be avoided.  

Councilor Hughes noted that Code has a very specific definition of village character in LOC 
50.05.004.4. She asked staff to explain their view of that definition and whether it is seen as a 
separate criterion. Ms. Hamilton indicated that the staff report analyzed it as not being a separate 
criterion. Councilor Hughes asked why it was in a separate section by itself in the Code. Ms. 
Hamilton indicated it read more like a purpose statement. 

Councilor Bowerman asked if it was not a separate criterion, it could be read as a logical 
precursor to the other listed criteria. Ms. Hamilton indicated it set up village character as it was 
used in this section. 

Councilor Hughes raised the issue of “may” vs. “shall.” She indicated that in terms of the fourth 
floor, the Code currently reads “may.” She understood it was supposed to go before the Planning 
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Commission to determine if it should change from “may” to “shall.” The Planning Commission 
declined to hear it because they didn’t want to change things midstream. She believes that the 
DRC decided that they would read it as “shall” even though it says “may.” Ms. Hamilton indicated 
there was a memo from the Deputy City Attorney that addressed the issue. It used to be “shall;” the 
Code re-organization changed it to “may” without any commentary, but was not supposed to make 
substantive changes. Ms. Hamilton indicated it should be read as a “shall.” Councilor Hughes 
indicated that to change it without the change being properly vetted by the public hearing process 
and going through the Planning Commission seems improper to her. If the City wants to rely on 
Code, it needs to rely on what the Code says. Ms. Hamilton noted that when the re-organized 
Code was adopted, there was a provision for a code re-org variance because it was understood 
mistakes would probably be made.  

Councilor Bowerman addressed the issue of long term growth of traffic at State Street and A 
Avenue and asked if there was any City plan to deal with that issue, other than signal 
synchronization. Ms. Owings indicated the Transportation System Plan addressed the volume to 
capacity ratio of Highway 43. There is a very specific project on the “must do” list that addresses it; 
it will be a collaborative effort between ODOT, Metro, the City, and West Linn. That project will be 
in the future; this project does not add more than the standard amount of traffic. Councilor 
Bowerman asked for more details on the project. Ms. Owings said the project was somewhat 
undefined at present; it is a planning project and has not yet been analyzed.  

Councilor O’Neill moved to overturn the DRC decision to deny the Block 137 proposal, and 
approve the Evergreen Group’s proposal for Block 137 and include the conditions of 
approval originally listed in Exhibit D-1 of the July 11, 2014 Staff Report. Councilor Gudman 
seconded the motion. 

Discussion 

Councilor Hughes indicated she could not support the motion. The Code specifically says in the 
EC zone that there are restrictions to ground floor residential use; she cited Figure 50.03.003-A as 
being very clear about where residential use is prohibited. It is also in keeping with the UDP. In 
Section 5 of the Code, which was discussed earlier with the “may” vs. “shall,” in LOC 
50.05.004.5.d, it says “New buildings shall be at least two stories tall, and new and remodeled 
buildings shall be no greater than three stories tall, except…” and then it lists the exceptions, which 
are very specific. She believes the DRC was basically stuck on scale, and found the proposal too 
massive. She believes the architects on the DRC wanted to approve this project, but couldn’t 
because of scale issues. She feels that Council is being asked to push Code beyond where it 
intends to be, and to push the UDP into a place where it was never intended. 

Councilor Gudman indicated he did not think the UDP is the controlling document. He believes it 
is a visionary statement. The City has gone beyond the visionary statement in the UDP by building 
Lake View Village. The UDP called for a hotel where Manzana, Five Spice, and Blast Burger are. 
With respect to the Code, he could find no legal cases supporting the DRC’s decision, whereas 
there were several cases cited by the appellant. The consistent ruling in the court cases has been 
that the specific overrides the general. The fact that the DRC acknowledged the proposal met the 
specific criteria listed makes him think the DRC erred in their decision. They were struggling to 
define small scale. 

Mayor Studebaker indicated that requirements for creating small scale village character are set 
out in the Code; staff and DRC found that the proposal met those requirements. He indicated he 
thought it was Council’s obligation to follow Code. He believes the City needs to provide certainty 
for people who want to do projects in the City. 

Councilor Jordan indicated that in the UDP under 4.2 in the Shopping District, it calls, for form, a 
desired concentrated development of two, three, and four story buildings abutting all streets and 
avenues. Looking at Figure 50.05.004-G, it shows a picture in the original Downtown 
Redevelopment Design District that is four stories tall. This was in the minds of people developing 
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the Code in the 1980s. She believes that there is enough evidence to show that four stories was 
always considered by developers of the Code in the ‘80s. 

Councilor Gustafson indicated this is a tough problem: whether the proposal meets Code. Issues 
for him are first, using a definition as a standard that applicants have to meet. The City can’t have 
that. If people had to fall back on definitions, they would never know what their property rights 
were. Clear and objective standards are in the Code for a purpose. If the community feels like 
there is a definition of village character and the clear and objective standards don’t match up, that 
is a different question. The City may need to change Code, but it can’t ignore clear and objective 
parts and fall back on a definition. The second issue is the exception for ground floor residential; 
the exception provision is in Code. Many downtown projects have asked for more exceptions than 
this project. The burden is that it equally or better needs to serve the UDP objectives. In this case, 
the use for a gym and a library would otherwise be allowed in commercial space. He believes it 
meets the equal standard and is better than a surface parking lot. He believes the applicant has 
met the Code as it relates to small scale structures and the exception for ground floor residential. 
On the “shall” vs. “may” issue, he is less concerned. The objection of the DRC was not the fourth 
floor, it was the breakup of the buildings. He believes they met the criteria even if it is read as 
“may.” 

Councilor Bowerman indicated that with regard to ground floor residential, she believes the UDP 
indicated there should be a sense of vitality offered in the compact shopping district. That is not 
available in private space, even if it is used as a library or gym. Retail in quantity begets customers, 
which is what the City is trying to build in a compact shopping district. That is missing by failing to 
support that particular part of the Code. 

Councilor Bowerman expressed concern about a four story monolithic structure that was not a 
mix of two, three, and four story buildings. The use of village character is consistent with previous 
downtown developments, and she believes it should be consistent with this development. She 
believes the compact shopping district referred to in the UDP was to be the focus of that four block 
area and was to give the area its sense of vitality. With less commercial space than there is 
currently, the City doesn’t achieve that vitality. 

Councilor Hughes concurred with Councilor Bowerman. She noted that even if the village 
character definition is not considered, the Code is pretty clear about the number of stories. She 
thinks Council should be concerned about the DRC inserting a word that didn’t exist and changing 
the meaning of the Code. 

Councilor Gudman noted that village character was hard to define. He noted that Village on the 
Lake was only homes. In this case, every member of the DRC has agreed on the specific criteria, 
and said the project does meet those criteria. He reviewed other possible developments for Block 
137 which would be less welcome. 

Councilor Hughes indicated she does not see the project as meeting the intent, guidelines, or 
vision of the UDP. She believes that a lot of time, money, and effort has gone into implementing 
the downtown that the City is working to create. She thinks forcing a project that isn’t the right fit 
does a disservice. She doesn’t think anyone envisioned 207 apartments in that block. Because of 
the LORA funding, she thinks the City has an obligation to ensure that what goes in there is the 
right thing and that it has community support. She does not think it has enough community support 
to spend taxpayer money on it. 

Councilor Jordan indicated that something that bothers her about relying on village character is 
that there is no descriptive term about what type of village. Housing was an important part of the 
compact shopping district. People living downtown make it active. In the early visions of 
downtown’s district, they knew it was critical to bring in housing. This project does that. These 
apartments will be built to very high standards. 

Councilor O’Neill indicated the City needs to bring in quality developers, and to do that it needs a 
simple, clear code. Clear codes allow the developer to understand how tall, how wide, what the 
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use is, and so on. This applicant has done all of that. Residents want to get wrapped up in the 
emotion. If Lake Oswego is going to be open for business, the City needs to look at its codes and 
make it much easier for people to understand. When the Code is almost 300 pages, it’s difficult. 
Lake Oswego’s code needs to be simplified. The City has a first class developer, a first class 
architect, and a first class development that everyone will be proud of. 

Councilor Gudman concurred with Councilor Hughes that there are precise legal definitions for 
“may” and “shall.” There are also legal cases which lay out the general statement vs. specifics. By 
that standard, the City needs to observe case law and approve a project that has met Code 
requirements as it is written. Not liking a project is not sufficient to deny a project that meets Code. 

Councilor Hughes reiterated her concern about the “may” vs. “shall” issue, saying she thought it 
was quite specific. She agrees with Councilor O’Neill that the Code is horrific and filled with 
problems. 

Councilor Bowerman called the question. 

Councilor Jordan asked whether the motion would include the additional loading dock. Mr. 
Powell indicated it would be included unless Council directed staff otherwise because it was 
agreed to by the applicant and suggested by the DRC.  

A roll call vote was held, and the motion passed with Mayor Studebaker and Councilors 
Gudman, Gustafson, Jordan, and O’Neill voting ‘aye.’ Councilors Bowerman and Hughes 
voted ‘no.’ (5-2) 

3. ADJOURNMENT  

Mayor Studebaker adjourned the meeting at 7:02 p.m. 

Mr. Powell noted this was a tentative decision of the Lake Oswego City Council which will become 
final upon adoption of written findings and an order on October 7, 2014 at 6:30 p.m. 

 

 

  Respectfully submitted, 

 

  _____________________________ 

  Catherine Schneider, City Recorder 
 

APPROVED BY THE CITY COUNCIL: 
ON ___________________________ 
 
______________________________ 
Kent Studebaker, Mayor 
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