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REAL ESTATE PURCHASE AND SALE AGREEMENT 
 

4101 KRUSE WAY, LAKE OSWEGO, OREGON 
 

 This Real Estate Purchase and Sale Agreement (“Agreement”) is made as of the date next 

above the signature lines hereunder (the “Effective Date”) by and between the City of Lake 

Oswego, Oregon, an Oregon municipal corporation (“Seller”) and Kensington Investment Group, 

LLC, an Oregon limited liability company (“Buyer”): 

 WHEREAS, Seller owns certain real property located at 4101 Kruse Way in Lake Oswego, 

Clackamas County, Oregon, as more particularly described in Section 1 below  (collectively, the 

“Property”); 

 WHEREAS, Purchaser desires to acquire the Property from Seller, and Seller is willing to 

sell and convey all the Property to Purchaser, on and subject to the terms of this agreement (the 

“Agreement”);  

NOW THEREFORE, in consideration of the terms and conditions below it is agreed as follows: 

 1. Purchase and Sale of the Property.  Seller agrees to sell the Property to Buyer, and 

Buyer agrees to buy the Property from Seller, on the terms and conditions set forth in this 

Agreement.  The Property that is the subject of the terms herein includes all of the following: (i) that 

certain parcel of land located at 4101 Kruse Way in Lake Oswego, Oregon and described in Exhibit 

A, except for the tract of land described in Exhibit B-1 and depicted in Exhibit B-2, which Seller 

will dedicate to the public as public right-of-way at or before Closing, (the Land”); (ii) all 

improvements currently situated on the Land (the “Improvements”); (iii) all leases and contracts 

approved by Buyer with respect to the Land or Improvements; and (iv) all licenses, permits, 

entitlements, reciprocal easements and easements used in the operation of, or located at, the Land or 

Improvements,.  Seller will reserve a temporary easement for public access and right-of-way 

purposes over the tract of land described in Exhibit C-1 and depicted on Exhibit C-2, the terms of 

which will require Seller to relinquish and terminate the easement upon completion and acceptance 

of public street improvements throughout the portion of the tract described in Exhibit B-1 that is to 

the west of the easement area and that make the use of easement area as right of way unnecessary or 

duplicative.  Seller will also reserve a drainage improvement easement, and sanitary sewer 
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easements, the same as the drainage and sanitary sewer easements that encumbered the property 

immediately prior to Seller’s acquisition of the Property. 

 The Property does not include the personal property on the Land or in the Improvements.  

Without limiting the general exclusion of personal property, the Property does not include any 

works of art, or any of the Seller’s information technology equipment, whether or not any such 

items are affixed to the Improvements. 

 2. Purchase Price.  The purchase price for the Property is Sixteen Million Five 

Hundred Thousand Dollars ($16,500,000.00) (the “Purchase Price”), payable in cash at closing, 

less Buyer’s earnest money and deposits.  

 3. Payment of Earnest Money and Deposits.  Within three (3) business days after the 

Effective Date, Buyer shall deposit with Chicago Title Co., Attention: Stephanie Lau, 

5300 Meadows Road, Lake Oswego, Oregon 97034 (the “Title Company”) Buyer’s earnest 

money deposit in the amount of Twenty-five Thousand Dollars ($25,000.00).  Not later than five (5) 

days prior to expiration of the Inspection Contingency Period herein, Buyer shall deposit an 

additional One Hundred Fifty Thousand Dollars ($150,000.00) in additional earnest money.  Upon 

satisfaction or waiver of all of the contingencies contained in Section 4 below, the earnest money 

deposits (collectively “the Deposit”) shall be non-refundable to Buyer (except in the event of Seller 

default) but applicable to the Purchase Price.  The Title Company shall deposit the full amount of 

the Deposit into an interest bearing account and the Deposit, and all interest earned thereon, shall 

apply to the Purchase Price.  

 4. Contingencies. 

  a. Inspection Contingency.  The obligation of Buyer to close hereunder shall 

be, and hereby is, conditioned upon Buyer’s waiver of or satisfaction in its sole discretion with, 

during the Inspection Contingency Period, the condition of the Property.  As used herein, the term 

“Inspection Contingency Period” shall mean and refer to the period beginning with the Effective 

Date and ending at 5:00 p.m. Pacific time on January 15, 2014.  On or before ten (10) days after the 

Effective Date, Seller shall provide to Buyer the documents listed in Exhibit D hereto and shall 

make available to Buyer any and all other documents and materials in Seller’s possession related to 
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the ownership, management, construction, maintenance and operation of the Property (the “Due 

Diligence Materials”). 

   During the Inspection Contingency Period, Buyer will have the right to 

perform inspections of the Property at Buyer’s expense, including the right to obtain and review 

environmental reports and to make or have made such inspections of the Property and all factors 

relevant to its use with respect to environmental matters, including, without limitation, the 

condition of the soils and sub surfaces, particularly with respect to the presence or absence of 

hazardous materials, and to make or have made such other inspections and investigations of the 

Property as Buyer desires.  With respect to any inspection that will require excavations, borings, 

drilling, removal or demolition of any portion of the Property, or any other invasive activities on 

the Property (generally, “Invasive Testing”), Buyer shall submit to Seller a written plan 

describing such Invasive Testing in reasonable detail (an “Invasive Testing Plan”) for Seller’s 

written approval, which approval shall not be unreasonably withheld; provided however, if Seller 

disapproves any Invasive Testing, Buyer may terminate this Agreement effective upon giving 

written notice to Seller of such termination.  Buyer may not proceed with any Invasive Testing 

unless Seller has expressly approved in writing the relevant Invasive Testing Plan, and Buyer 

shall conduct all Invasive Testing in compliance with the Invasive Testing Plan approved by 

Seller.  Seller shall have the right to have a representative observe any testing activities and to 

request and receive split samples of any materials collected for analysis by or for Buyer.  Buyer 

shall restore the Property to its original condition promptly after any Invasive Testing, original 

wear and tear excepted, but in no event later than five (5) business days after any disturbance or 

damage occurs.   

If, by the end of the Inspection Contingency Period, Buyer notifies Seller in writing that 

Buyer is not satisfied with the Property in its then current condition, this Agreement will 

terminate, whereupon the Deposit will be refunded to Buyer within five (5) business days.  This 

Agreement thereafter will be null and void, and neither party will have any obligation to the 

other, except as otherwise provided herein.  Unless such notice of dissatisfaction is given, the 

Inspection Contingency will be deemed waived and this Agreement will be binding on 

Purchaser, subject only to the Additional Contingencies described in Section 4.c. 

 During the Inspection Contingency Period, Buyer shall have: 
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    (1) Reasonable access to the Property and all records and other 

information pertaining thereto for purposes of conducting its due diligence inspections and 

investigations (including without limitation, an audit of the Property’s financial statements);  

    (2)   For any portion of the Property that is occupied by a 

tenant or other occupant, including without limitation Seller’s employees, consultants or agents 

(“tenant” or “tenants”), Buyer will make appropriate arrangements with Seller regarding the time 

and duration of Buyer’s inspections, and Buyer will take all reasonable steps to avoid disturbing 

the tenant.  Buyer will schedule and coordinate all inspections, including without limitation any 

environmental tests, with Seller and will give Seller at least two (2) business days’ prior written 

notice.  Seller will be entitled to have a representative present at all times during each inspection 

and communication with tenants.  All costs and expenses of all Buyer’s tests, inspections and 

studies must be paid by Buyer when due, regardless of whether this transaction closes. 

 During the Inspection Contingency Period, and thereafter if Buyer has not notified 

Seller of its dissatisfaction with the condition of the Property as set forth in this Section 4.a. of 

this Agreement, Buyer shall have: 

    (1) The right to contact all applicable governmental agencies in 

connection with the Property, including the right to apply for building permits, conditional use 

permits, variances and other entitlements in connection with the Property; 

    (2) The right to contact and/or negotiate with any potential 

tenant(s) in the Property with Seller’s prior consent, which shall not be unreasonably withheld; 

    (3) The right to contact and engage professionals, such as, but 

not limited to planners, engineers and architects to assist in preparation for the development of 

the Property. 

 Currently there are no third parties leasing any portion of the Property.  However if, 

prior to the end of the Inspection Period, Seller should grant a lease to any portion of the 

property (which requires Buyer’s consent pursuant to Section 8(a) of this Agreement,) Seller 

shall make a commercially reasonable effort to obtain from all tenants of the Property with leases an 

estoppel certificate addressed to Buyer confirming the status of all leases in the form attached as 

Exhibit E, together with any additional tenant-estoppel forms that may be required by Buyer’s 

lender.  The certificates that are so obtained will be delivered to Buyer within the Inspection 

Contingency Period. To the extent Seller is unable to obtain an estoppel certificate from any tenants 
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regarding such leases, Seller will provide similar assurances to Buyer to Seller’s knowledge by not 

later than the end of the Inspection Contingency Period. 

 Buyer agrees to keep the Property free of liens arising out of its activities on the Property 

and to defend, indemnify, and hold Seller harmless from and against all costs, expenses, liens, 

liabilities, claims, actions, damages and losses whatsoever, arising by reason or as a result of 

Buyer’s entry onto the Property or any of Buyer’s activities on or around the Property or as a result 

of the entry or activities of any person or entity on the property at Buyer’s request or direction. 

  b. Title and Title Insurance/Buyer’s Approval of the Condition of Title to the 

Property.  Buyer has received a preliminary title report for an owner’s ALTA standard coverage 

policy of title insurance for the Property from the Title Company (the “Title Report”), together with 

legible copies of all exceptions listed in the Title Report.  Buyer shall cause the Title Company to 

provide copies of the report and exceptions to Seller within five (5) days following the Effective 

Date.  Buyer shall have a period of thirty (30) days following the Effective Date in which to notify 

Seller in writing of Buyer’s disapproval of any exceptions shown in the Title Report.  In the event 

Buyer notifies Seller within such period that Buyer disapproves one or more exceptions to title, 

Seller shall notify Buyer in writing within ten (10) days thereafter as to whether Seller agrees to 

remove the exceptions so disapproved, and upon delivering such notice, Seller shall be obligated to 

cause such exceptions to be removed of record and from the title report by the Closing Date; 

provided, nothing herein shall or shall be deemed to preclude Buyer from attempting to resolve any 

title deficiencies.  If Seller elects not to eliminate any disapproved exception, Buyer may elect to 

cancel this Agreement by written notice to Seller given on or before ten (10) days after Seller’s 

notification of the election.  In this event the Deposit shall be returned to Buyer and this Agreement 

shall terminate.  If Buyer does not timely elect to cancel this Agreement, Buyer’s objections to the 

disapproved exceptions that Seller elects not to eliminate shall be deemed waived and the Property 

shall be conveyed to the Buyer with such defects and without credit against the Purchase Price.     

  c. Additional Contingencies.  Buyer’s obligation to purchase the Property 

shall be contingent upon the satisfaction of the following additional contingencies: 

   (i) Lake Oswego City Council approval of a plan amendment and 

change in the current zoning designation for the Property to the General Commercial (GC) 

zoning designation (or a comparable zoning designation that permits the same uses as the GC 

zoning designation existing as of the Effective Date) (the “Zone Change”), with conditions, if 
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any, acceptable to Buyer in its sole discretion, and the expiration of all appeal periods applicable 

to the Zone Change with no appeal having been taken, on or before April 1, 2014 (the “Zone 

Change Approval Date”).  The Zone Change will be initiated and processed by Seller at Seller’s 

sole cost and expense.  Seller shall keep Buyer reasonably informed of Seller’s progress in 

processing the Zone Change application and shall notify Buyer immediately after obtaining a 

decision by the Lake Oswego City Council.  The parties acknowledge and agree that Seller has 

executed this Agreement in its proprietary capacity as owner of the Property, and that nothing in 

this Agreement binds or otherwise obligates the City of Lake Oswego in the exercise of its 

regulatory authority.  Specifically, and without limiting the foregoing, nothing in this Agreement 

obligates the Lake Oswego Planning Commission or the Lake Oswego City Council to approve 

the Zone Change, or obligates City staff as to their analyses, reports, recommendations or any 

other staff functions or duties relating to the proposed Zone Change.  

   (ii) The commitment by the Title Company, at Closing, to issue to 

Buyer an ALTA standard owners coverage title policy; 

   (iii) Lack of casualty or condemnation to all or any portion of the 

Property;  

   (iv) Property being delivered free of Management Agreements;  

   (v) Seller’s fulfillment of each obligation of Seller under this 

Agreement, and the continuing accuracy of all of Seller’s representations and warranties in this 

Agreement. 

  d. Waiver of Contingencies.  The contingencies specified in Sections 4.a. 

through 4.c. are for the sole benefit of Buyer and may be waived only by Buyer. 

  e.         Post-Closing Lease.  Execution of a post-closing lease of the Property to 

Seller (the “Post-Closing Lease”) shall be a contingency to Closing. This contingency shall be for 

the sole benefit of Seller and may be waived only by Seller.  Buyer and Seller have agreed that the 

term of the Post-Closing Lease shall be eighteen (18) months from the Closing, provided that either 

party may terminate the lease no earlier than six (6) months after the beginning of the Post-Closing 

Lease if the terminating party provides the other party with not less than one hundred twenty (120) 

days written notice of termination.  Buyer and Seller shall in good faith attempt to negotiate and 

agree within 20 days following the Effective Date upon the remaining terms of the Post-Closing 

Lease.   If the parties fail to agree on the remaining terms within that 20-day period, Seller and 
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Buyer may mutually agree to extend the negotiation period for another 20 days.  If the parties fail to 

agree on the remaining terms, Seller may elect to cancel this Agreement by written notice to Buyer 

given on or before ten (10) days after the expiration of the initial 20-day period or, in the event the 

negotiation period is extended, on or before ten (10) days after the expiration of the second twenty 

(20) day period.  In the event the Agreement is cancelled as provided in this subparagraph, the 

Deposit shall be returned to Buyer and this Agreement shall terminate.  If, upon the parties’ failure 

to agree, Seller does not timely elect to cancel this Agreement as provided in this subparagraph, 

Seller shall be deemed to have waived the Post-Closing Lease as a contingency to Closing.  

 5. Closing of Sale. 

  a. Closing Date.  The transaction contemplated by this Agreement shall be 

closed (“Closing” or “Closing Date”) by the Title Company not later than sixty (60) days following 

satisfaction or waiver of the contingencies contained in Subsections 4(a) and 4(c)(i) above.  Buyer 

and Seller shall, immediately on demand, deposit with the closing agent all instruments and monies 

required to complete the purchase in accordance with this Agreement.  The transaction 

contemplated by this Agreement shall be deemed closed on the date on which all documents are 

recorded and the sale proceeds are available to Seller.  Buyer shall be entitled to possession on the 

Closing Date, subject to the terms of the Post-Closing Lease.  Seller shall convey title by statutory 

special warranty deed, subject to those exceptions approved or waived by Buyer under Section 4.b. 

of this Agreement, and also subject to the reserved temporary public access and right of way 

easement, and the reserved drainage and sanitary sewer easements, described in Section 1 of this 

Agreement.  On the Closing Date, Seller shall deliver all keys and access codes for the building and 

all records and files in Seller’s possession relating to the current operation and maintenance of the 

Property and environmental matters, including, without limitation, original leases and contracts, 

maps, drawings and specifications, building reports and maintenance manuals, warranties, permits 

and licenses and other documents and materials which affect or relate to the Property. 

  b.  Seller’s Post-Closing Right.  Following Closing, Seller shall have the right to 

negotiate (the “Right”) to purchase back from Buyer, subject to the terms of this Section 5.b, the 

Property, or either of the parcels that currently comprise the Property or any lot(s) or parcel(s) that 

results from a division of the Property (“Parcel”). The period of time during which the Right shall 
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be applicable shall commence at Closing and expire upon the commencement of construction of 

new buildings on the Property (as for the Right with respect to the entire Property) or on any Parcel 

(as for the Right with respect to any Parcel).  In no event shall the right extend longer than one year 

after Closing (the “Right Period”) with respect to the Property or any Parcel.  If at any time during 

the Right Period, Buyer intends to sell the Property or any Parcel to an unaffiliated third party, 

Buyer shall first give written notice of such intent (the “Notice of Intent”) to Seller.  Seller shall 

have fifteen (15) days after receipt of the Notice of Intent to exercise the Right by signing a copy of 

the Notice of Intent and delivering it to Buyer within such 15-day period.  Seller’s failure to so 

exercise the Right shall terminate the Right as to the Property, or alternatively, as to the Parcel if a 

Parcel was identified in the notice, which shall then be of no further force or effect.  If Seller timely 

exercises the Right as provided herein, then Buyer and Seller shall thereafter in good faith seek to 

negotiate the price and terms for a sale of the Property or Parcel to Seller, which price and terms 

shall be memorialized in a nonbinding letter of intent (“LOI”) which must be executed by Buyer 

and Seller within fifteen (15) days after Seller’s exercise of the Right.  If the parties have not 

executed an LOI within such 15-day period, then the Right as to the Property or the identified Parcel 

shall terminate and be of no further force or effect.  If Buyer and Seller timely execute an LOI, then 

Buyer and Seller shall thereafter in good faith seek to negotiate a final purchase and sale agreement 

(“PSA”) on the terms and conditions stated in the LOI and such other terms as the parties may 

agree, which PSA must be executed by Buyer and Seller within thirty (30) days after mutual 

execution of the LOI.  If Buyer and Seller have not executed a PSA within such 30-day period, then 

the Right as to the Property or the identified Parcel shall terminate and be of no further force or 

effect.  Upon any termination of the Right as to the Property or an identified Parcel, Buyer shall be 

free to sell the Property or identified Parcel to any third party, or to otherwise hold, manage, lease or 

convey the Property or Parcel free and clear of the Right.  All notices required under this Section 

shall be delivered in the manner required under Section 13 of this Agreement.  The terms of this 

Section 5.b. shall survive Closing.   

6. Closing Costs and Prorations.  The parties agree to the following allocations and 

prorations of the income and expenses related to the Property and the closing: 

  a. Buyer shall pay any tax or other fee, if any, assessed against the transfer of 

title to the Property;   
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  b. All real property taxes and assessments shall be prorated as of the Closing 

Date; 

  c. All rents shall be prorated as of the Closing Date.  At Closing, Buyer will 

receive a credit for all refundable security deposits under leases for the Property; 

  d. Buyer shall pay all recording fees; 

  e. Seller shall pay the premium for an ALTA owner’s standard coverage title 

insurance policy in the amount of the Purchase Price (but Buyer shall pay any increased cost 

relating to extended coverage insurance and the cost of endorsements, if any, desired by Buyer); 

  f. Seller and Buyer shall each pay one-half of the escrow fees charged by the 

closing agent;  

  g. Each party shall pay its own attorneys’ fees. 

 7. Representations and Warranties.  Seller hereby warrants and represents to Buyer the 

following matters, and acknowledges that they are material inducements to Buyer to enter into this 

Agreement.  Seller warrants and represents to Buyer that the following matters are true and correct, 

and will remain true and correct through Closing: 

  a. Authority.  Seller has full power and authority to enter into this Agreement, 

and the persons signing this Agreement for Seller have full power and authority to sign for Seller 

and to bind it to this Agreement.  Seller has full power and authority to sell, transfer and convey all 

right, title, and interest in and to the Property in accordance with this Agreement.  No further 

consent of any judicial or administrative body, governmental authority, or other party is required. 

  b. Access.  The Property has vehicular access to a public road. 

  c. Hazardous Substances.  For purposes of this Agreement, the term 

“Hazardous Substances” has the meaning defined in and includes those substances set forth in 

ORS 465.200(16).  Seller warrants and represents as follows: 

   i. Seller has not brought onto, stored on, buried, used on, emitted or 

released from, or allowed to be brought onto, stored on, buried, used on, emitted, released from, or 

produced or disposed of, from, or on the Property, any Hazardous Substances in violation of any 

environmental laws of the federal or state government; 



10 

   ii. To Seller’s knowledge, no underground storage tanks are located on 

the Property, including (without limitation) any storage tanks that may have at one time contained 

any Hazardous Substances; 

   iii. To Seller’s knowledge, the Property is materially in compliance with 

applicable state and federal environmental standards and requirements affecting it; 

   iv. Seller has not received any notices of violation or advisory action by 

regulatory agencies regarding environmental control matters or permit compliance with respect to 

the Property; 

   v. Seller has not transferred, and to Seller’s knowledge no other person 

has transferred, Hazardous Substances from the Property to another location that is not in 

compliance with applicable environmental laws, regulations, or permit requirements; and 

   vi. There are no proceedings, administrative actions, or judicial 

proceedings pending or, to Seller’s knowledge, contemplated with respect to the Property under any 

federal, state, or local laws regulating the discharge of hazardous or toxic materials or substances 

into the environment. 

  d. Rights and Contracts Affecting Property.  Except for this Agreement, Seller 

has not entered into any other contracts for the sale of the Property, nor do there exist any rights of 

first refusal or options to purchase the Property. 

  e. Construction Liens.  To Seller’s knowledge, all persons supplying labor, 

materials and equipment to the Property have been paid and no construction liens or right to lien has 

been asserted against the Property. 

  f. No Legal Proceedings.  To Seller’s knowledge, there is no suit, action, 

arbitration, judgment, legal, administrative, or other proceeding, claim, lien, or inquiry pending or 

threatened against the Property or against Seller that could (a) affect Seller’s right or title to the 

Property (b) affect the value of the Property (except for pending or potential land use actions), or (c) 

subject an owner of the Property to liability. 
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  g. Public Improvements or Governmental Notices.  To Seller’s knowledge, 

there are no intended public improvements that will result in the creation of any liens upon the 

Property, nor have any notices or other information been served upon Seller from any governmental 

agency notifying Seller of any violations of law, ordinance, rule or regulation that would affect the 

Property. 

  h. Breach of Agreements.  The execution of this Agreement will not constitute 

a breach or default under any agreement to which Seller is bound or to which the Property is 

subject. 

  i. Condition of the Property through Closing.  Seller further represents, 

warrants, and covenants that until this transaction is closed or escrow is terminated, whichever 

occurs first, it shall (a) maintain the Property in substantially the same condition as it was on the 

Effective Date, with no tree cutting, timber harvesting, or alteration of the Property in any way, 

(b) keep all existing insurance policies affecting the Property in full force and effect, (c) make all 

regular payments of interest and principal on any existing financing to which the Property is subject, 

(d) comply with all laws, ordinances, rules and regulations applicable to the Property, and (e) keep 

Buyer timely advised of any repair or improvement required to keep the Property in substantially 

the same condition as it was on the Effective Date. 

 8. Conduct of Business.  Between the Effective Date and the Closing Date, Seller 

will continue to operate the Property in accordance with its current management, operation, and 

leasing standards and practices and will take no steps or actions that it knows would be 

materially detrimental to the value of the Property.  Without limiting the foregoing, Seller shall 

do the following: 

  a. Lease and Contracts. Between the Effective Date and the Closing Date, 

and without Buyer’s prior written consent, Seller will not renew or modify any leases or 

contracts enter into any additional leases or contracts affecting the Property or any portion 

thereof.  Seller will continue to perform all of Seller’s obligations under leases and contracts 

applicable to the Property.        

  b. Insurance. Seller agrees to continue to maintain its current casualty and 

liability insurance coverage on the Property until the Closing Date but has no responsibility for 

maintaining any such insurance after the Closing Date or to assign any policy to Buyer. 



12 

  c. Property Maintenance. Between the date of this Agreement and the 

Closing Date, Seller agrees to maintain and make ordinary repairs to the Property so as to cause 

the Property to be delivered to Buyer in substantially the same condition existing as of the end of 

the Contingency Period, ordinary wear and tear, damage by casualty, and damage by 

condemnation excepted.  Seller shall keep Buyer timely advised of any repair or improvement 

required to keep the Property in substantially the same condition as it was on the Effective Date. 

 9. Acceptance of Property.  Buyer acknowledges that Buyer has assessed, or will be 

provided the opportunity to assess, the size, configuration, utility service, environmentally sensitive 

areas, means of access, permitted uses, status of title, value, condition, and all other material aspects 

of the Property, and, except as specifically stated herein, Buyer is not relying on, nor has Buyer 

been influenced by, any statement or representation of Seller or any agent or representative of Seller 

regarding any such items.  Except for any actionable breaches of Seller’s representations and 

warranties contained herein, Buyer’s acceptance of the Property and the satisfaction or waiver of all 

Buyer’s conditions to closing will be evidenced solely by the closing of this transaction and without 

any other act or confirmation by Buyer.   Buyer does not have the option to close this transaction 

without accepting the Property in its then current condition, and Buyer acknowledges that, except 

for any Seller’s breach of an express warranty stated in this Agreement, Buyer is acquiring the 

Property “AS IS, WHERE IS” in its current condition existing as of the Closing Date, without any 

representation or warranty of any kind or nature by Seller. 

 10. Assignability.  This Agreement may not be assigned by Seller without Buyer’s 

prior written consent.  Buyer may assign its interest in this Agreement to such other entity as 

may be formed by Buyer or any other affiliate of Buyer to which Buyer assigns its rights 

hereunder or which otherwise succeeds to Buyer’s rights and obligations hereunder (whether by 

merger or otherwise).  Otherwise, Buyer may not assign its interest in this Agreement without 

Seller’s prior written consent. 

 11. Real Estate Brokers.  Buyer and Seller hereby represent each to the other that they 

have not discussed this Agreement or the subject matter hereof with, and have not engaged in 

any fashion or any connection with this transaction the services of, any real estate broker, agent, 

or salesman, so as to create any legal right in any such broker, agent, or salesman to claim a real 
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estate commission or similar fee with respect to the conveyance of the Property or the other 

transactions contemplated by this Agreement.  

  12. Default.  In the event of a default by Buyer in its contract or performance herein, and 

(except in the case of Buyer’s failure to pay any portion of the Deposit as and when due or wrongful 

failure to close by the required Closing Date after satisfaction or waiver of all contingencies) if such 

default is not cured within fifteen (15) days after notice of such default is provided by Seller to 

Buyer, then Seller may terminate this Agreement in which event the Deposit is forfeited by Buyer 

and retained by Seller, and Seller agrees that its receipt of the Earnest Money/Deposit shall be 

SELLER’S SOLE AND EXCLUSIVE REMEDY, AS FULL AND COMPLETE LIQUIDATED 

DAMAGES, THE PARTIES ACKNOWLEDGING AND AGREEING THAT THE AMOUNT 

OF DAMAGES WHICH SELLER MAY INCUR AS A RESULT OF SUCH TERMINATION 

IS DIFFICULT TO ASCERTAIN AND THAT THE AMOUNT OF THE DEFAULT 

PAYMENT AND THE EARNEST MONEY IS A REASONABLE AND FAIR ESTIMATE 

THEREOF, AFTER WHICH THE PARTIES SHALL HAVE NO FURTHER RIGHTS OR 

OBLIGATIONS HEREUNDER.  Except as otherwise specifically provided in this Agreement, 

in the event of a default by Seller in its contract or performance herein, and (except in the case of 

Seller’s failure to close or satisfy a condition to closing by the required Closing Date) if such default 

is not cured within fifteen (15) days after notice of such default is provided by Buyer to Seller, 

Buyer shall have the election to either recover its actual damages, obtain specific performance, or 

rescind this Agreement, in which latter event the Deposit shall be refunded to Buyer upon demand.  

In no event shall either party be entitled to punitive, incidental, special or consequential damages, or 

loss of profits, if any, resulting from the other party’s default or failure to close the sale of the 

Property.  Notwithstanding anything to the contrary contained in this Agreement, in the event the 

Property or any portion thereof is materially damaged (through no fault of Buyer) or condemned 

prior to Closing, Buyer shall have the right to either terminate this Agreement and receive a refund 

of its Deposit or take an assignment of insurance or condemnation proceeds payable in connection 

with such damage or condemnation and proceed to Closing.  As used herein, “materially damaged 

or condemned” shall mean damage or condemnation which, in Buyer’s reasonable estimation, 

exceeds $100,000 to repair (in the case of damage) or $100,000 in value of property taken (in the 

case of condemnation). 
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 13. Notices.  All notices, demands, or other communications that are required or are 

permitted to be given under this Agreement shall be in writing and shall be deemed to have been 

delivered on the earlier of: (a) the date of actual receipt by personal service, receipt of a facsimile 

transmission thereof or receipt by delivery from a commercially recognized overnight courier, or 

(b) three (3) days after having been deposited in the U.S. mail, addressed to the parties at the 

following addresses or at such other addresses as either party may give to the other party by notice 

in writing pursuant to the terms of this paragraph: 

 Buyer’s Address:  Kensington Investment Group, LLC 
     Attention:  Robert Jensen 
     268 Bush Street #4014 
     San Francisco, CA 94104 
     Facsimile:  (503) 822-5173 
     Email:  Robert@kensingtoninvest.com  
 
 with a copy to:   John M. Junkin 
     Garvey Schubert Barer 
     121 SW Morrison Street, 11th Floor 
     Portland, OR  97204 
     Facsimile:  (503) 226-0259 
     Email:  jjunkin@gsblaw.com  

 
Seller’s Address:  City of Lake Oswego 
    Attention: Brant Williams, Redevelopment Director 

     PO Box 369 
Lake Oswego, OR 97034 
Facsimile: (503) 697-6594  
Email: bwilliams@ci.oswego.or.us  
 

 with a copy to:   David Powell 
     Lake Oswego City Attorney’s Office 
     PO Box 369 
     Lake Oswego, OR 97034 
     Facsimile:  (503) 699-7453 
     Email:  dpowell@ci.oswego.or.us  

 
 
Any party hereto may change its address for purposes of notice hereunder by giving notice to the 

other party in the manner set forth herein. 
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 14. Miscellaneous. 

  a. Integration.  This Agreement, together with any attached exhibits, is the 

entire contract between the parties, and no representations, warranties, projections, inducements, 

promises, understandings, assurances, or agreements (whether express or implied, or whether oral or 

written) made before the execution of this Agreement, will change its terms or have any binding 

effect on either party.  There are no verbal or other agreements which modify or affect this 

Agreement.   

  b. Legal Relationships.  This Agreement creates only the relationship of Seller 

and Buyer and no joint venture, partnership or other joint undertaking is intended hereby, and 

neither party hereto shall have any rights to make any representations or incur any obligations on 

behalf of the other. 

  c. Waiver.  Failure of either party at any time to require performance of any 

provision of this Agreement shall not limit the party’s right to enforce the provision.  Waiver of any 

breach of any provision shall not be a waiver of any succeeding breach of the provision or a waiver 

of the provision itself or any other provision. 

  d. Attorney Fees.  In the event suit or action is instituted to interpret or enforce 

the terms of this Agreement, the prevailing party shall be entitled to recover from the other party 

such sum as the court may adjudge reasonable as attorney fees in the preparation of its case at trial, 

on any appeal, and on any petition for review, in addition to all other sums provided by law.  In the 

event either party is represented by in-house legal counsel, reasonable attorney fees as described 

in this section shall include the reasonable value of any services provided by in-house counsel.  

The reasonable value of services by in-house counsel shall be calculated by applying an hourly 

rate commensurate with prevailing market rates charged by attorneys in private practice in the 

Portland, Oregon metropolitan area for such services. 

  e. Applicable Law.  This Agreement shall be construed, applied and enforced 

in accordance with the laws of the State of Oregon and the venue of any suit shall be Clackamas 

County.    

  f. Modification.  This Agreement may be changed only by a writing that is 

executed and delivered by both Seller and Buyer. 

  g. Severability; Captions.  The invalidity or unenforceability of one provision 

of this Agreement will not affect the validity or enforceability of the other provisions.  The captions 
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of the sections of this Agreement are inserted only for the convenience of the parties and are not to 

be construed as a part of this Agreement or as a limitation of the scope of the particular sections to 

which they refer. 

  h. Weekends; Holidays.  If the last day for giving any notice or taking any 

action required or permitted under this Agreement would otherwise fall on a Saturday, Sunday or 

legal holiday, that last day shall be postponed until the next legal business day. 

  i. Time.  Time is of the essence of each and every provision of this Agreement. 

  j. Email Signatures; Counterparts

THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE WITHIN A FIRE 
PROTECTION DISTRICT PROTECTING STRUCTURES. THE PROPERTY IS SUBJECT TO LAND 
USE LAWS AND REGULATIONS THAT, IN FARM OR FOREST ZONES, MAY NOT AUTHORIZE 
CONSTRUCTION OR SITING OF A RESIDENCE AND THAT LIMIT LAWSUITS AGAINST 
FARMING OR FOREST PRACTICES, AS DEFINED IN ORS 30.930, IN ALL ZONES. BEFORE 
SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON TRANSFERRING FEE TITLE 
SHOULD INQUIRE ABOUT THE PERSON’S RIGHTS, IF ANY, UNDER ORS 195.300, 195.301 AND 
195.305 TO 195.336 AND SECTIONS 5 TO 11, CHAPTER 424, OREGON LAWS 2007, SECTIONS 2 
TO 9 AND 17, CHAPTER 855, OREGON LAWS 2009, AND SECTIONS 2 TO 7, CHAPTER 8, 
OREGON LAWS 2010. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON 
ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY 
OR COUNTY PLANNING DEPARTMENT TO VERIFY THAT THE UNIT OF LAND BEING 
TRANSFERRED IS A LAWFULLY ESTABLISHED LOT OR PARCEL, AS DEFINED IN ORS 92.010 
OR 215.010, TO VERIFY THE APPROVED USES OF THE LOT OR PARCEL, TO VERIFY THE 
EXISTENCE OF FIRE PROTECTION FOR STRUCTURES AND TO INQUIRE ABOUT THE RIGHTS 
OF NEIGHBORING PROPERTY OWNERS, IF ANY, UNDER ORS 195.300, 195.301 AND 195.305 TO 
195.336 AND SECTIONS 5 TO 11, CHAPTER 424, OREGON LAWS 2007, SECTIONS 2 TO 9 AND 17, 
CHAPTER 855, OREGON LAWS 2009, AND SECTIONS 2 TO 7, CHAPTER 8, OREGON LAWS 2010.  

.  To the extent signed and delivered by 

means of electronic mail, this Agreement shall be treated in all manners and respects as an original 

agreement or instrument and shall be considered to have the same binding legal effect as if it were 

the original signed version thereof delivered in person.  In addition, this Agreement may be 

executed in one or more counterparts, each of which shall be deemed an original, but all of which 

shall constitute but one and the same instrument. 



IN WITNESS WHEREOF, this Agreement has been executed as of the 1::3 day of 

tjo<X! .... h '--2013. 

"SELLER" "BUYER" 

CITY OF LAKE OSWEGO KENSINGTON INVESTMENT GROUP, LLC 

BY~~ 
Scott Lazenby, cTt)lMatlag B~~~ Print Name:~1> JElu5<O'\.J 

Its:fll"-J 10 c \ e A L-
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Daniel Way Right of Way Dedication Description 
 
A tract of land located in the southwest quarter of Section 5 and the northwest quarter of 
Section 8, Township 2 South, Range 1 East of the Willamette Meridian, City of Lake Oswego, 
Clackamas County, Oregon; more particularly described as follows: 
 
Beginning on the north line of a tract described in Clackamas County Fee No. 2006-061800 
(Grantor: Safeco Insurance Company of America, Grantee: City of Lake Oswego), said point 
being North 89° 55’ 15” West, 11.61 feet from the northeast corner of said City of Lake Oswego 
tract; 
 
thence along said north line, North 89° 55’ 15” West, 50.00 feet; 
 
thence leaving said north line, 112.76 feet along the arc of a curve to the right with a radius of 
150.00 feet; through a central angle of 43° 04’ 18” (the chord of which bears South 21° 36’ 54” 
West, 110.13 feet) to a point of tangency; 
 
thence South 43° 09’ 03” West, 75.14 feet to a point of curvature; 
 
thence 112.73 feet along the arc of a curve to the left with a radius of 150.00 feet; through a 
central angle of 43° 03’ 33” (the chord of which bears South 21° 37’ 17” West, 110.09 feet) to a 
point of tangency; 
 
thence South 00° 05’ 30” West, 596.98 feet; 
 
thence South 25° 33’ 00” West, 259.06 feet to a point on the north line of Kruse Way; 
 
thence along said north line of Kruse Way, South 64° 15’ 25” East, 50.00 feet; 
 
thence leaving said north line, North 25° 33’ 00” East, 234.32 feet; 
 
thence South 64° 27’ 00” East, 17.24 feet to a point on the east line of said City of Lake Oswego 
tract; 
 
thence along said east line, North 00° 05’ 30” East, 648.37 feet to an angle point in said east 
line; 
 
thence leaving said east line, 75.15 feet along the arc of a curve to the right with a radius of 
100.00 feet; through a central angle of 43° 03’ 33” (the chord of which bears North 21° 37’ 17” 
East, 73.40 feet) to a point of tangency; 
 
thence North 43° 09’ 03” East, 75.14 feet to a point of curvature; 
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thence 150.35 feet along the arc of a curve to the left with a radius of 200.00 feet; through a 
central angle of 43° 04’ 18” (the chord of which bears North 21° 36’ 54” East, 146.83 feet) to 
the point of beginning. 
 
Containing 58,715 square feet (1.35 acres), more or less. 
 
Basis of bearing: Clackamas County Survey Number SN2006-321. 



City of Lake Oswego
Engineering Division

Guy Graham, P.E. Public Works Director
City Engineer
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Exhibit C-1 
Daniel Way Temporary Public Access Easement 

 
A tract of land located in the southwest quarter of Section 5, Township 2 South, Range 1 East of 
the Willamette Meridian, City of Lake Oswego, Clackamas County, Oregon; more particularly 
described as follows: 
 
Commencing at the northeast corner of a tract described in Clackamas County Fee No. 2006-
061800 (Grantor: Safeco Insurance Company of America, Grantee: City of Lake Oswego); 
 
thence along the north line of said City of Lake Oswego tract, North 89° 55’ 15” West, 11.61 
feet; 
 
thence leaving said north line, 54.05 feet along the arc of a curve to the right with a radius of 
200.00 feet; through a central angle of 15° 29’ 00” (the chord of which bears South 07° 49’ 15” 
West, 53.88 feet) to the True Point of Beginning; 
 

thence continuing along said 200.00 foot radius arc to the right 62.48 feet; 
through a central angle of 17° 53’ 55” (the chord of which bears South 24° 30’ 
42” West, 62.22 feet); 
 
thence leaving said arc, South 00° 11’ 13” East, 62.75 feet to a point of curvature; 
 
thence 58.43 feet along the arc of a curve to the right with a radius of 37.00 feet; 
through a central angle of 90° 29’ 13” (the chord of which bears South 45° 03’ 
24” West, 52.55 feet) to a point of tangency; 
 
thence North 89° 42’ 00” West, 48.93 feet to a non-tangent point on an arc; 
 
thence 28.08 feet along the arc of a curve to the left with a radius of 100.00 feet; 
through a central angle of 16° 05’ 21” (the chord of which bears South 22° 01’ 
46” West, 27.99 feet); 
 
thence leaving said arc, South 89° 42’ 00” East, 59.29 feet to a point of curvature; 
 
thence 99.50 feet along the arc of a curve to the left with a radius of 63.00 feet; 
through a central angle of 90° 29’ 13” (the chord of which bears North 45° 03’ 
24” West, 89.47 feet) to a point of tangency; 
 
thence North 00° 11’ 13” West, 119.28 feet to the True Point of Beginning. 
 

Containing 5743 square feet (0.13 acres), more or less. 
 
Basis of bearing: Clackamas County Survey Number SN2006-321. 
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Exhibit D 
 

DUE DILIGENCE MATERIALS 
 
The Buyer requests the following Due Diligence documents from the Seller. The Seller shall 
provide these documents and/or all related and relevant information to the extent that these 
documents and information exist and are available. The Seller shall deliver all documents and 
other information to the Buyer. 
 

OPERATING INFORMATION 
 
1. Review of any leases and correspondence files. 
 
2. Operating cost information for the Property for calendar years 2010, 2011, 2012.          
 
3. Year-to-date operating cost information for the Property. 
 
4. Current operating expenses for Property. 
 
5. Listing of capital expenditures for the Property for the prior three (3) years. 
 
6. Copies of all service, supply, maintenance, leasing, management of other contracts and all 

other agreements, warranties and guaranties relating to the operation, use, management or 
maintenance of the Property. 

 
7. Copies of all insurance policies now in effect with respect to the Property, copies of any 

claims under such policies. 
 
8. Copy of current operating budget, if any. 
 
 

BUILDING INFORMATION 
 
1. Engineering reports, including foundation, walls, roofs, floors and supports, if any. 
 
2. Mechanical reports, including HVAC, if any. 
 
3. Roof reports, if any. 
 
4. Environmental reports, including soils tests and asbestos reports. 
 
5. Seismographic reports, if any. 
 
6. Plans and specifications showing “as built” condition of the Property if any. 
 
7. Reports showing compliance with ADA requirements, if any. 
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MISCELLANEOUS 
 
1. All licenses, permits and approvals for the Property, including, without limitation, certificates 

of occupancy for the building. 
 
2. Current Owners’ Policy of title insurance for the Property. 
 
3. Recent photographs of the Property, if any. 
 
4. Copies of any notices of violations of any federal, state, municipal or other health, fire, 

building, zoning, safety, environmental protection or other applicable codes, laws, rules, 
regulations or ordinances relating or applying to the Property, if any. 

 
5. List of all litigation pending against the Property, or against Seller, that relates to the 

Property. 
 
6. Any ground leases, reciprocal easement agreements and other title matters. 
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EXHIBIT E 
TENANT ESTOPPEL CERTIFICATE 

 
 
 THIS TENANT ESTOPPEL CERTIFICATE is made and entered into on this _____ day 
of September 2013, by _______________________ (“Tenant”), in favor of 
_______________________________, and its successors and assignees (“Purchaser”). Tenant 
acknowledges that Purchaser is relying on this certificate in purchasing the property covered by 
Tenant’s lease. 
 
 1. Tenant confirms that its lease with _______________________, dated 
______________, has been properly executed and delivered by Tenant, is valid and binding on 
Tenant, has not been assigned or modified, and is in full force and effect. The term of the Lease 
commenced ______________, is scheduled to expire ______________, and the current base rent 
under the Lease is $___________ per month.  Attached to this certificate is a true, complete and 
accurate copy of the Lease. 

 
 2. Tenant is in possession and has accepted the condition of the premises described 
in the Lease (the “Premises”), any obligation of the landlord to improve the Premises has been 
fulfilled, and except as stated in the Lease, the landlord has no obligation to repair, alter, or 
expand the Premises. 
 
 3. Tenant has not paid any rent to the landlord more than one (1) month in advance, 
and there exist no rent concessions, allowances, rebates, or abatements, nor does Tenant have 
any defense against or offset to the payment of rent. 
 
 4. Tenant has paid a $_____________ security deposit to the landlord. 
 
 5. To the best of Tenant’s knowledge, there exist no defaults under the Lease by the 
landlord or Tenant, and Tenant has no knowledge of any facts or circumstances that, following 
the expiration of any applicable notice or cure period, would constitute such a default. 
 
 6. Tenant has no contract, right of first refusal, or option to purchase any of the 
Premises, and no right to extend the Lease term, expand or relocate the Premises, or terminate 
the Lease, except for ______________________________. 
 
 7. Any notices that Purchaser gives to Tenant will be effective if delivered or mailed 
to the address adjacent to Tenant’s signature on this certificate, and any notices that Tenant gives 
to Purchaser will be delivered or mailed to ______________________________. 
 
 8. This certificate will bind and inure to the benefit of the respective successors and 
assigns of Tenant and Purchaser. 
 
Tenant’s Address:      
___________________________   ________________________________ 
___________________________   By:   
   




