
 

Memorandum 

To: Matt Brown and Christe White 

From: Susan Cunningham 

Date: March 2, 2011 

Subject:  Foothills District Wetlands and Riparian Habitat  

On June 15, 2010, the Lake Oswego City Council approved a Pre-Development Agreement 
(“PDA”) with Foothills Road Redevelopment LLC and Williams/Dame & White – Lake Oswego 
LLC (“WDW”).  The PDA calls for the establishment of a Framework Plan for the Foothills 
District (“District”).  The District is an approximately 120-acre area located just east of 
downtown Lake Oswego along the Willamette River.  The PDA assigns responsibility for the 
delivery of a final Framework Plan document to the City.   

There are potential wetland areas within the District, including within the industrial area and 
along Tryon Creek and the Willamette River. WDW contracted with Vigil-Agrimis, Inc, (VAI) 
to identify potential wetlands and riparian resources that may be in the District, including a 
preliminary jurisdictional (regulated) determination.  Tryon Creek and the Willamette River are 
both unique natural resources which help define the northern and eastern boundaries of the 
District.  They are also unique ecosystems that require an understanding of potential impacts 
resulting from redevelopment efforts nearby.  This memorandum summarizes the wetland and 
riparian resources that exist in the District. 

Riparian Habitat 

The slopes along the Willamette River are steep with some patches of active erosion.  
Historically, these banks have been armored in places with large rip rap.  The steep fill slopes are 
mostly dominated by Himalayan blackberry and western clematis with scattered black 
cottonwood trees and big leaf maple trees.  There is sign of recent and historic beaver activity on 
the black cottonwood trees.  The Willamette River is a major travel corridor for a variety of 
migrating and resident wildlife species.  The forested habitat provides bank stabilization, erosion 
control, hiding cover, and nesting and perch sites for a variety of birds.  The snags and downed 
trees provide nesting habitat and a food source.  Resource value could be greatly increased with 
the removal of non-native species. 

Tryon Creek is one of the only streams in the metropolitan area with a run of steelhead trout. 
Parks and natural areas make up about 21 percent of the watershed; the rest of the area is 
predominately made up of single-family homes. The 645-acre Tryon Creek State Natural Area is 
Oregon's only state park within a major metropolitan area and makes up a large portion of the 
undeveloped area in the Tryon Creek Watershed. The area supports good wildlife habitat and 
recreation opportunities.  The mouth of Tryon Creek was rated as Class II or “medium” in the 
City of Lake Oswego’s Sensitive Lands Atlas.  Connectivity was the most significant resource 
value attributed to this site because of the upstream habitat.  
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The City of Portland and Oregon Department of Transportation recently completed two separate 
projects that enhanced about 900 feet of Tryon Creek, beginning at its confluence with the 
Willamette River.  The first project, conducted by ODOT, involved modifying the Highway 43 
culvert to improve fish passage into the 645-acre Tryon Creek State Natural Area.  This raised 
the plunge pool and improved low-flow fish passage.  The second project, conducted by the City 
of Portland through a grant from Oregon Department of Fish and Wildlife, included removing 
invasive plants and revegetating about 3.5 acres of land owned by the City of Portland, City of 
Lake Oswego and Metro.  The stream enhancement along the north side of the creek laid back 
eroding banks and created off-channel habitat as refuge for fish during high flows.   

Although some bioengineering was conducted at the toe of the south bank as part of the stream 
enhancement project, there are still areas of active erosion.  The south stream banks are steep and 
dominated by black cottonwood and Pacific willow with an understory of Himalayan blackberry 
and bittersweet nightshade.  The cities of Lake Oswego and Portland have entered into a 5-year 
vegetation maintenance agreement to have Lake Oswego maintain the property owned by Lake 
Oswego and Metro.  The City of Portland is still responsible for vegetation management of their 
property. 

Lake Oswego Sensitive Lands Overlay District 
Areas designated as Resource Protection (RP) and Resource Conservation (RC) are subject to 
Article 50.16 (Sensitive Lands Overlay District) of the City of Lake Oswego Community 
Development Code.  The Sensitive Lands standards are a map-based development standard that 
prohibits or restricts most new development within streams and wetlands, and limits vegetation 
removal or development to 50% of significant tree groves.  

Tryon Creek is designated as RP (RP11) on the Sensitive Lands Atlas.  Tryon Creek is a Class II 
stream and has a buffer of 30 feet from the edge of the resource boundary.  The RP boundary 
was partially delineated in LU00-0083.  The City of Lake Oswego is currently working on 
another delineation that will extend all of the way to Highway 43.  This is being done as part of a 
seismic retrofit of the sewer pipes in this area. 

Willamette River Greenway 
The Willamette River is designated as Willamette River Greenway (WRG) on the Sensitive 
Lands Atlas.  The WRG setback extends 150 feet from the river’s Ordinary Low Water level (2 
ft NGVD29), except where it widens to include Roehr Park.  Parks and other recreational 
facilities are permitted in the WRG as designated in the Comprehensive Plan.  Any other 
development is required to be reviewed by the City of Lake Oswego’s Development Review 
Commission.  Non-water related or dependant structures proposed in the WRG are required to be 
located west of and no closer than 25 feet from the contour elevation line that establishes the 
Army Corps of Engineers 50-year floodplain line, for the sites located from the northern City 
limits to the northern bank of Oswego Creek in George Rogers Park.  The 50-year flood 
elevation for the site is approximately 31 feet NVGD29 (as referenced in FES 2003).  The 
cutting of trees in the WRG is subject to Chapters 49 and 55 of the Lake Oswego Community 
Development Code. 
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Wetlands 

Wetlands are defined as meeting the hydric soils, hydrologic conditions, and plant community 
parameters defined in the 1987 Army Corps of Engineers Wetland Delineation Manual.  VAI 
conducted field work on November 22 and 23, 2010, to identify potential wetlands in the District 
using these criteria.  

One potential wetland was identified as occurring in the District on tax lot C210632.  This open 
water wetland is isolated (not connected to other wetlands or water areas) and completely 
surrounded by development. Hydrology appears to be fed from stormwater via a culvert and 
other surface water runoff from surrounding development.  The reed canarygrass is growing 
around the edge of the water.  The wetland is surrounded by steep slopes that are covered with 
Himalayan blackberry and black cottonwood, Oregon ash, and big-leaf maple. 

A 0.41-acre wetland was delineated by Fishman Environmental Services in 2003 as part of the 
Foothills Park project.  The forested wetland is located on a terrace above the Willamette River, 
but below the active part of the park.  The wetland is forested and the tree canopy is dominated 
by black cottonwood, Oregon ash, and big-leaf maple.  The shrub layer is open and 
underdeveloped and consists of small amounts of scattered red-osier dogwood, Douglas spirea, 
Pacific ninebark, snowberry, Himalayan blackberry tall Oregon grape, and beaked hazelnut.  The 
groundcover consists of English ivy with patches of scouring rush and slough sedge.  The Corps 
of Engineers did not take jurisdiction of this wetland (as referenced in OTAK 2004).  However, 
impacts to this wetland appear to have been avoided with the construction of the Foothills Park 
and the wetland is still there. 

Local Wetland Regulations 
The two wetlands located in the District are not mapped on the City of Lake Oswego’s Sensitive 
Lands Atlas; therefore they are not subject to the Sensitive Lands Overlay District regulations 
and a wetland buffer is not required by the City (City of Lake Oswego Community Development 
Code, Article 48.17). 

State Wetland Regulations 
In Oregon, wetlands and other “waters of the state” are protected under the Oregon Removal-Fill 
Law (ORS 196.795-990).  The Removal-Fill Law is administered by the Department of State 
Lands under Oregon Administrative Rules (OARs) 141-085. The primary goal of these 
regulations is to avoid and minimize impacts to Oregon’s water resources where possible and 
compensate (or mitigate) where impacts cannot be avoided.   

Activities exempt from Removal-Fill law include non-motorized activities affecting less than one 
cubic yard per individual site, and cumulatively not more than five cubic yards within a 
designated essential salmonid habitat segment in a single year. If more than 50 cubic yards is 
disturbed, a Removal-Fill Permit is required from DSL.  The State of Oregon does not regulate 
wetland buffers or setbacks. 

Compensatory mitigation is required for unavoidable wetland impacts. Compensatory Mitigation 
means activities conducted by a permittee or third party to create, restore, enhance or preserve 
the functions and values of the water resources of this state to compensate for the removal-fill 
related adverse effects of project development to waters of the state. Compensatory mitigation is 
required as a condition of any state permit to place or excavate in a wetland. When a permit 
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application is received by DSL, the permit coordinator determines whether the applicant has 
adequately explored project alternatives that would avoid wetland impacts completely and also 
those that would minimize impacts.  If there are practicable alternatives with no or minimal 
wetland impact, those alternatives need to be explored. DSL offers mitigation options for 
unavoidable wetland impacts. 

Federal Wetland Regulations 
Proposed activities in wetlands or waterways require a permit from the federal government under 
the Clean Water Act (CWA), called the “Section 404 permit” or the Rivers and Harbors Act, 
called the “Section 10 Permit”. The federal permitting program is administered by the US Army 
Corps of Engineers (Corps). The 2001 Supreme Court "SWANCC decision" (Solid Waste 
Agency of Northern Cook County v. United States Army Corps of Engineers et al., 531 U.S. 159) 
excluded many isolated wetlands from federal regulation. The Supreme Court based this decision 
on a legal interpretation of jurisdiction under the federal CWA. The key factor was the language 
in the Act that relates to navigable waters. Under Section 404 of the CWA, federal protection 
extends to those wetlands located on or adjacent to navigable waters of the United States or their 
tributary systems. Wetlands that do not meet this requirement, such as isolated wetlands with no 
link to interstate commerce, are not regulated as waters of the United States and are therefore not 
protected under the CWA. 

In general, the Corps considers isolated wetlands to be those of any size that are not adjacent* to 
or do not have a sufficient hydrologic connection to navigable waters. Corps policy regarding the 
definition and regulation of isolated wetlands is currently in flux, and future court or 
administrative decisions may further change how isolated wetlands are regulated by the federal 
government. (*See 33 CFR 328.3[c] for definition.) 

After the SWANCC decision, there was confusion about which wetlands were covered under the 
CWA. The U.S. Supreme Court provided little clarity in their 2006 “Rapanos decision” 
(Rapanos v. United States, 547 U.S. 715). Therefore, in 2008, the Corps and the U.S. 
Environmental Protection Agency (EPA) issued joint guidance describing how they determine 
which wetlands are covered under the CWA based on the two decisions. The Corps determines 
whether a wetland meets the federal requirements for being isolated. Applicants must coordinate 
all projects potentially affecting isolated wetlands with the Corps and receive a written 
jurisdictional determination.  

Endangered Species 

There is no suitable habitat for any federally listed threatened or endangered wildlife or plants 
within the District.  The following Evolutionary Significant Units (ESUs) of salmonid species 
that are listed under the Endangered Species Act that may occur in the Willamette River or 
Tryon Creek include: 

• Lower Columbia River Coho salmon ESU (Threatened); 
• Lower Columbia River Chinook salmon ESU (Threatened); 
• Upper Willamette River Chinook salmon ESU (Threatened); 
• Lower Columbia River steelhead ESU (Threatened); 
• Upper Willamette River steelhead ESU (Threatened). 
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The Willamette River and Tyron Creek are Designated Critical Habitat for listed salmonids.  The 
National Marine Fisheries Service (NMFS) designates the boundary of Critical Habitat from 
Ordinary High Water (OHW) to OHW.  OHW is at elevation 16.6 feet (NGVD29) in the project 
reach of the Willamette River.  

Section 7 of the ESA requires all federal agencies to consult with NMFS and USFWS when 
proposing an action that may affect a listed species or its habitat.  For local governments, any 
project that requires a federal permit (such as a Clean Water Act Section 404 permit) or receives 
federal funding is subject to Section 7 consultation requirements.  The consultation process 
generally requires the preparation of a Biological Assessment for review by the services.  If the 
action will result in no impacts to listed species, a Letter of No Effect may be prepared by the 
project proponent to document the analysis.   

Federal and state agencies are likely to express concern about storm water treatment and 
detention, floodplain fill, and overwater structures (i.e. bridges, culverts).  These agencies may 
request detailed justification and alternatives analysis, including, discussion of interrelated and 
interdependent effects.   

Development in the floodplain is regulated under Article 50.44 of the City of Lake Oswego 
Community Development Code.  However, any potential need for a CLOMR (Conditional Letter 
of Map Revision) or LOMR (Letter of Map Revision) would require review approval by FEMA.  
In the recent National Flood Insurance Program Biological Opinion (NFIP BO), RPA Element 
3.A.3.b allows for development within the 100-year floodplain provided that the fill occurs 
outside the riparian buffer zone and any loss of floodplain storage is mitigated.  In the BO, 
NMFS made the determination that these two measures, “will provide protection equivalent to 
the no development in the floodplain criteria in most cases, thereby maintain the value of 
existing habitat in areas of new development.”  Therefore, if the development can result in no net 
loss of floodplain function, stormwater is effectively managed, and development is outside of the 
WRG setback, it may be possible to prepare a Letter of No Effect to document the ESA analysis 
and avoid the need for consultation with NMFS. 

If there is no federal nexus but resource agencies are concerned there may be an impact to listed 
species, then ESA compliance may be achieved through the Section 10 process of a Habitat 
Conservation Plan and Incidental Take Permit.  

Essential Fish Habitat 

The Magnuson-Stevens Fishery Conservation and Management Act (MSA), as amended by the 
Sustainable Fisheries Act of 1996 (Public Law 104-267), requires federal agencies to consult 
with the National Marine Fisheries Service (NMFS) on activities that may adversely affect 
Essential Fish Habitat (EFH).  The MSA defines EFH as “those waters and substrate necessary to 
fish for spawning, breeding, feeding, or growth to maturity.” 

The Pacific Fisheries Management Council (PFMC) manages EFH for Pacific Salmon, which 
include Chinook, coho, and Puget Sound pink salmon.  EFH for the Pacific coast salmon fishery 
means those waters and substrate necessary for salmon production needed to support a long-term 
sustainable salmon fishery and salmon contributions to a healthy ecosystem.  Freshwater EFH 
for Pacific salmon includes all those streams, lakes, ponds, wetlands, and other water bodies 
currently or historically accessible to salmon in Washington, Oregon, Idaho, and California, 
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except areas upstream of certain impassable man-made barriers and longstanding, naturally-
impassable barriers.   

If the project involves a federal nexus, such as U.S. Army Corps of Engineers Section 404 
Permit, impacts to coho and Chinook salmon will also need to be evaluated for the purpose of 
complying with the MSA. 

Bald Eagles 

The bald eagle is no longer listed as Threatened under the ESA, but it is still protected under the 
Bald Eagle Protection Act.  The riparian habitat along the Willamette River and the mouth of 
Tryon Creek within the District provides potential habitat for bald eagles.  There is a known 
eagle pair that uses this reach of the Willamette River for foraging.  Eagles may use the tall trees 
as resting perches during foraging.  The closest nest is over one mile away.  Eagles have not been 
documented as wintering along this reach of the Willamette. 
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