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INTRODUCTION 

 
This document provides a review of the current regulations and an annotated outline for a proposed 
reorganization and simplification of two complex areas of the Lake Oswego CDC: 
 

Section 50.01.006 Nonconformities; and 
Section 50.08  Adjustments, Alternatives and Variances.  
 

In general, nonconformity provisions clarify how the CDC treats buildings, land uses, and lots that were 
legal when they were created but are no longer legal due to some action of the City (for example, 
rezoning the property or changing the permitted uses in that zone district). Adjustments, alternatives, and 
variances are methods by which an applicant can obtain flexibility in the application of the CDC to their 
existing or proposed development. In both cases, Lake Oswego’s code provisions are significantly more 
complicated than those of other cities of its size (in part because they have been amended so many times) 
and their application is confusing to both the public and investors.  
 
 

NONCONFORMITIES 

1. INTRODUCTION 

The Lake Oswego Code Audit (2010) identified the following issues with the current nonconformity 
regulations:  
 

This section does not cover many important topics regarding nonconformities. For example, 
it does not clearly distinguish between the five common types of nonconformities, namely 
(1) lots, (2) structures, (3) uses, (4) site features (for example, nonconforming parking) and 
(5) signs. The content of this section needs to be significantly expanded. If some types of 
nonconformities are routinely ignored, the text should exclude them from the definitions of 
nonconformities.” 

 
Follow-up discussion with Lake Oswego staff clarified that, because sign controls are not included in the 
CDC, provisions for nonconforming signs will not be addressed in Chapter 50. The Lake Oswego Sign Code 
(Chapter 47) contains its own nonconformity provisions, which will not be revised through this process.  
 
We also discussed an option to distinguish between nonconformity rules applicable to commercial base 
zoning districts and those applicable in commercial design overlay districts. While buildings in commercial 
base zoning districts should be allowed to expand without bringing the entire building into full conformity 
with the CDC, major building expansions in commercial design overlay districts should be required to bring 
the entire property into compliance with those design overlay standards. This is of particular concern in the 
LGVC overlay district, which has less stringent thresholds for remodeling nonconforming structures than the 
general standards in LOC 50.01.006.  
  
Section 2 below discusses shortcomings, inconsistencies, or dated provisions in the existing CDC, while Section 
3 outlines how these provisions should be reorganized, revised, and supplemented to better serve Lake 
Oswego. While many of the comments and recommendations below pertain to a specific section of the 
CDC, some recommendations would affect other sections in Chapter 50. 
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2. REVIEW OF THE CURRENT REGULATIONS 

Following are general comments and recommendations for the current Nonconforming Structures and Uses 
section (LOC 50.01.006). 
 
Lake Oswego’s current nonconforming structure and use regulations are found in LOC 50.01.006.  
Additional sections that address nonconformities are located in LOC 50.05.007.3 for the LGVC Overlay 
District and LOC 50.05.010.4.a for Sensitive Lands. These regulations should be incorporated into LOC 
50.01.006 so that all types of nonconformities are addressed in a single section of the CDC. The intent is 
for nonconformities due to Sensitive Lands or nonconforming structures in the LGVC overlay district to be 
subject to the same nonconforming standards as all other properties in the City; however, exemptions for 
nonconforming structures located in Sensitive Lands listed in LOC 50.05.010.4.a will be carried over as will 
the applicability by development type section in the LGVC overlay, which clarifies which standards apply to 
different types of development in the LGVC overlay.   
 
LOC 50.01.006 should be revised to clarify the applicability of the nonconformity regulations to single-
family and duplex residential uses, because single-family uses trigger the nonconformity section most 
frequently. As the City has increased its regulation of single-family home design, many homes have become 
“nonconforming” with respect to design standards even though their use, bulk, and height may still meet 
zoning requirements. The CDC needs to more clearly state that: 
 

a. New additions or renovations to one portion of a nonconforming house -- which must meet 
the applicable dimensional and design standards -- do not trigger a requirement that the 
unaffected portions of the house be brought into compliance; the unaffected portions can remain 
nonconforming.  
 
b. Any portions of the residential structure being reconstructed following damage may be 
constructed to the same footprint, height, and bulk as the previous structure, but must meet other 
applicable design standards.  

 
The residential nonconformity provisions were updated a few years ago as part of Infill code revisions, but 
reconsideration of non-residential nonconformity provisions were not completed then because of the 
residential-only scope of the Infill amendments. The plan was to also revise the non-residential 
nonconforming provisions separate from the Infill amendments and they were initially included in the 2008 
CDC Updates (LU 08-0054), but were later omitted from that CDC update because this code streamlining 
process was underway and it proposed to address nonconformities for both residential and nonresidential 
structures. As discussed in Section 4 below, most cities provide more leeway to rebuild a damaged 
residential structure than they do a non-residential structure. We recommend that the two different 
approaches remain, but with some changes as noted in Section 4. 
 
The revised LOC 50.01.006 should include an applicability section clearly distinguishing how the regulations 
apply to nonconforming (a) structures, (b) uses, (c) lots, and (d) site features (such as parking lots and 
landscaping). The section should cross-reference those portions of the CDC allowing the expansion of some 
nonconforming structures through the Minor Variance process. The applicability section should also 
distinguish nonconforming (legal when created) situations from noncompliant (never was legal) situations. It 
should clarify how the nonconforming regulations are applied to legally-created lots and should cross-
reference the procedure for legalizing an illegally created lot.  
 
The current CDC uses a variety of conflicting and inconsistent terms to address changes to nonconforming 
uses and structures, including variations of “maintenance,” “structural maintenance,” “repair,” “altered,” 
“construction,” “reconstruction,” “rebuild,” “remodel,” “replace,” “repair,” “structural maintenance,” 



 
 

 

 
Lake Oswego | Code Streamlining and Updates  April 2013 | Page 3 
 

“damaged,” “destroyed,” “enlarged,” “expanded,” “continued,” and “structural alteration.” These terms will 
be simplified and consolidated as described below. The terms used in this section need to be more carefully 
defined and consolidated to ensure consistent application.  
 
Finally, as these definitions are revised, we recommend that the City reconsider its current residential 
nonconformity policy distinguishing “Acts of God” from damage caused by the property owner’s actions or 
negligence. That policy states that if the structure is damaged by an Act of God it can be reconstructed to 
match the nonconforming footprint, but if it is damaged due to failure of the owner to maintain it properly 
then the reconstruction must conform to the current regulations. As a practical matter, it is often very difficult 
for staff to determine the true cause of damage to a structure (for example, it may have been due to 
contractor negligence, which is neither an Act of God nor willful neglect by the property owner).  We 
recommend that the City adopt a definition of damage that does not vary based on the cause of the 
damage, but that excludes only willful damage or destruction by the owner.1
 

 

Following are comments and recommendations for each of the existing subsections of the current 
Nonconforming Structures and Uses section (LOC 50.01.006). 

1. NONCONFORMING USE, STRUCTURE DEFINED; RIGHTS GRANTED 

The current language of LOC 50.01.006.1 describes a nonconforming use or structure and clarifies that a 
property that has received a variance is not considered nonconforming for the aspect of the property that 
has received a variance (although it may still be nonconforming in other respects). This statement should be 
expanded to cover properties that have received approvals through the Residential Infill Development 
process. In addition, this section should be expanded beyond the current discussion of nonconforming uses 
and structures to address nonconforming lots and site-conditions (such as parking, landscaping, and lighting), 
and to cross-reference the process for legalizing illegal lots.  
 

2. DISCONTINUANCE OF A NONCONFORMING USE 

This section provides that if a nonconforming use is discontinued for six months, any later use of the property 
must comply with the code (i.e. the permitted nonconforming use expires and may not be restarted).  In the 
recent past, the City has had instances where an owner of a unique property (such as a church) is attempting 
to sell the property but has not been successful after marketing the property for continued church use within 
the six month period. “Discontinuance” has been interpreted to begin after the owner has made an effort 
for reasonable marketing time to sell the property based on the continued use of the structure, not merely 
the date on which the active use ended. This interpretation could either be more clearly stated or a more 
finite, but longer period of time after cessation of active use could be provided. We recommend a 
combination of both: a longer initial deadline of two years following cessation of active use and allowing 
the City Manager to grant a final one year extension if the applicant presents evidence that the property is 
being actively marketed for reuse. After that three year period, the discontinued nonconforming use would 
expire. Staff believes that this both provides clarity to the property owner and to the neighborhood on 
when a “discontinued” nonconforming use must come into compliance with the zoning requirements.  
 

3. APPLICABILITY TO APPROVALS, INCOMPLETED CONSTRUCTION 

This section confirms that the CDC “does not require any change in plans, construction or use of a 
nonconforming use or structure for which a final development approval was received prior to the date that 
the use or structure became nonconforming if construction of project structures, or completion of the 
development where no structures are involved, is completed and use established no later than one year 
after the date that the use or structure became nonconforming, or in accordance with an approved 
                                                 
1 This is a policy issue for review by the Planning Commission and City Council. 
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development schedule. All rights granted by this section are extinguished if the development permit or 
building permit is revoked or for any reason becomes void. The structure or use shall thereafter conform to 
all applicable provisions of this Code.” This text will be carried forward, but will be moved to the 
applicability section at the beginning of the reorganized LOC 50.01.006. 
 

4. DESTRUCTION, MOVEMENT, AND REPLACEMENT OF STRUCTURES 

LOC 50.01.006.4 currently includes separate rules applicable to single-family and duplex dwellings, 
accessory structures, and historic landmarks and to all other types of development. These differences occur 
because the rules applicable to single-family development were the subject of recent review and revision, 
while those applicable to other types of development were delayed through the 2008 housekeeping 
amendments in order to be addressed by this code streamlining effort. However, most cities do provide 
more leeway to rebuild a damaged single-family or duplex residential structure than they do for other 
types of structures. We recommend that the two different approaches remain, but with some changes as 
noted below. 
 
The current regulations applicable to single-family and duplex dwellings, accessory structures, and historic 
landmarks are as follows: 
 

“ii. Subject to the one-year time limitation provided below, when an applicable structure, or any 
portion thereof, is damaged or destroyed: 

 
(1)  By causes not under the control of the owner (including but not limited to fire, earthquake, 

flood, landslide, and wind or tree damage, but not including destruction due to lack of 
structural maintenance by the owner, reconstruction, remodeling, or new construction), the 
rebuilding or reconstruction of the nonconforming structure, or portion thereof, shall be 
exempt from the provisions of this Code to the extent that the structure failed to conform. 

 
(2) By causes under the control of the owner, e.g., lack of structural maintenance by the owner, 

reconstruction, remodeling, or new construction, the portion of the nonconforming dwelling 
being rebuilt, reconstructed, or being newly constructed shall conform fully to City codes 
and standards.” 

 
We recommend that these provisions be revised to change the distinction between damage and destruction 
by Acts of God and those by the acts of the owner to instead distinguish only between willful damage by 
the owner and all other cases, for the reasons discussed in the introduction to this section.  
 
In contrast, the current regulations for reconstruction of all other nonconforming structures reads as follows: 
 

“ii. Subject to the time limitation provided below, if a nonconforming structure is damaged or 
destroyed by any means to the extent that the cost of rebuilding the damaged portions would 
exceed 50% of the then current replacement cost of the entire building, the rebuilding shall 
conform fully to City Codes and Standards. Determination of the rebuilding costs shall be made 
by the City Manager, who may utilize an appraisal or other suitable method to determine 
current replacement costs. If the damage is 50% or less of the current replacement costs, the 
rebuilding or reconstruction need not comply with the terms of this Code only to the extent that 
the destroyed portions of the structure failed to conform.” 

 
The use of a “percentage of replacement cost” standard for determining whether a damaged structure may 
be rebuilt has caused significant administrative problems in Lake Oswego (and in many other cities) 
because different methodologies and assumptions can produce widely differing estimates of replacement 
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costs. This was one reason why the residential nonconformity rules were recently revised to avoid that 
benchmark. 
 
Alternatives to the “percentage of replacement cost” approach include: 
 

• Percentage of fair market value (Cedar Rapids, IA; Irving, TX; Dublin, OH);  
• Percentage of actual cash value (Kalamazoo, MI); 
• Percentage of appraised value as shown on the tax assessor’s records (Rowlett, TX); and 
• Not allowing any variations from current code provisions unless a variance is obtained (Franklin, 

TN). 
 
While a variety of different benchmarks are currently used to decide whether a damaged multifamily or 
non-residential property may be redeveloped following damage, the percentage of replacement cost 
approach currently used by Lake Oswego appears to be the most common approach. However, the 
calculation of “replacement cost” is subject to manipulation, and the City has experienced challenges in 
administering this standard. In order to avoid this issue, we recommend that the City move to a standard 
based on whether 50% or more of the gross floor area of the structure has been damaged, as discussed in 
more detail below. 
 
A second difference between the current residential and non-residential regulations is that although both 
include a requirement that a building permit for reconstruction be issued within one year after the damage, 
the non-residential provisions permit the city to grant two one-year extensions as long as the applicant 
shows a good faith effort in pursuing reconstruction. In order to align the residential and non-residential 
nonconformity provisions, we recommend that the availability of extensions be extended to residential 
reconstruction as well. 
 
In addition, the revised text will clarify the current regulations providing that expansions of uses or structures 
that do not increase the degree of nonconformity are permitted. For example, a home that is located too 
close to a lot line may expand provided that all other zoning requirements for the expansion area are met. 
This is generally referred to as a “conforming expansion.”  
 

5. EXPANSION OF NONCONFORMING INDUSTRIAL OR COMMERCIAL USES OR STRUCTURES 
 
LOC 50.01.006.5 currently provides that any expansion of a nonconforming commercial or industrial use or 
structure in a commercial or industrial zone requires a conditional use permit. The same requirement is not 
applied to institutional uses or structures in commercial or industrial districts, or to nonconforming commercial 
or industrial uses in a residential zone. This is a minority approach, and an increasing number of cities allow 
conforming expansions of nonconforming non-residential structures and uses provided that an existing 
nonconformity is not increased and a new nonconformity is not created. We recommend that Lake Oswego 
delete the requirement for a conditional use permit when the expansion of a nonconforming commercial or 
industrial use or structure otherwise complies with the CDC requirements.2
 

 

This section should also be modified to clarify that different “triggers” apply for compliance with the CDC 
when expanding nonconforming structures other than single-family and duplex dwellings, accessory 
structures, and historic landmarks.  
 
 

                                                 
2 Deleting the requirement for a Conditional Use Permit for a conforming expansion of a nonconforming nonresidential structure or use is a 
policy issue to be reviewed by the Planning Commission and City Council. 
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The following standards would apply depending on whether the structure is located in a design district: 
 

Expansion (no design 
overlay) 

Expansion < 50% of 
existing GFA* (with 

design overlay) 

Expansion > 50% of existing GFA* (with design 
overlay)  

Expansions that do not increase the degree of 
any nonconformity are permitted. If new 
landscaping or open space is required, the 
amount of new open space and/or landscaping 
area shall be determined by multiplying the 
percent of required landscaping and/or open 
space by the square footage of the footprint of 
the expansion area.   

The entire building and site must be brought into 
compliance with the CDC. 

*Cumulative after the effective date of the ordinance adopting this provision. 
 

This approach would allow conforming expansions of any size in non-design districts, but in design districts 
large expansions (>50% of existing GFA) would trigger the requirement for the entire structure and site to 
be brought into conformance with all applicable code standards.3
 

 

6. REPAIRS AND MAINTENANCE 

This section currently reads:  
 

“On any nonconforming structure or portion of a structure containing a nonconforming use, normal 
repairs or replacement of nonbearing walls, fixtures, wiring, or plumbing may be performed in a 
manner not in conflict with the other provisions of the City Code. Nothing in this Code shall be 
deemed to prevent the strengthening or restoring to a safe condition of any building or part 
thereof declared to be unsafe by any official charged with protecting the public safety, upon order 
of such official.” 

 
These provisions should be expanded to cover nonconforming structures (whether or not they contain a 
nonconforming use) and should be revised to allow all repairs and maintenance of nonconforming structures 
other than willful damage by the property owner. Although older codes sometimes attempted to exert 
pressure for the removal of nonconforming structures by prohibiting or limiting repairs and maintenance, 
that approach is now less common because of the difficulty in establishing what is a key part of the building 
structure, the risk that a safety issue could exist that has not been identified by a public authority, and a 
general desire to allow continued use of functioning structures to promote sustainability. We recommend 
that this text be changed accordingly. 
 

7. NONCONFORMING CHARACTERISTICS OF USE 

LOC 50.01.006.7 states that: 
 

“any matter regulated by this Code not directly related to a structure or type of use that does not 
conform to the requirements of this Code may continue, but shall not be increased, enlarged, 

                                                 
3 Requiring the entire building and site to be brought into compliance for expansions >50% of GFA of nonconforming structures in a design 
district is a policy issue to be reviewed by the Planning Commission and City Council. 
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expanded or reconstructed. Any changes in such characteristics of use must not increase the 
nonconformity, but may take place to decrease the nonconformity. The rights granted by this section 
do not apply to the matters regulated by LOC 50.06.011, Vision Clearance.”  
 

This section is intended to apply when site design features such as landscaping, lighting or circulation do not 
comply with the CDC. The text should also clarify that the existence of a nonconforming site feature shall not 
prevent a conforming expansion of a structure or use. The title of this section will be changed to 
Nonconforming Site Features, and the text will be carried forward but moved to an introductory section of 
the chapter addressing the different types of nonconformities and the applicability of the chapter in 
general.  
 
Although not currently located in LOC 50.01.006, the LGVCO and Sensitive Lands nonconformity provisions 
are being addressed here in order to include them in the review of existing nonconforming provisions. 
 
50.05.007 LAKE GROVE VILLAGE CENTER OVERLAY DISTRICT 
3.d.    Nonconforming Uses 
 
As noted above, the LGVCO nonconformity provisions in LOC 50.05.007.3.d should be relocated and 
integrated into LOC 50.01.006 so that all of these provisions are consolidated in one section and should 
cross reference the applicability by type of development section (LOC 50.05.007.3.c) in the LGVCO 
overlay. This will help  prevent unintentional inconsistencies between nonconformity provisions for different 
areas and types of development that can occur when such provisions are scattered among several code 
sections.  
 
The existing text of this section indicates that it supersedes the provisions of LOC 50.01.006 addressing (a) 
Expansion of nonconforming residential structures, (b) Destruction, movement, and replacement of structures, 
(c) Expansion of nonconforming industrial or commercial uses or structures, and (d) repairs and maintenance. 
In addition, LOC 50.05.007.3.c, Applicability by Type of Development, includes very detailed requirements 
as to when certain design standards must be met during a building remodeling (as opposed to an 
expansion) project. While this applicability section is useful in identifying which standards apply to a 
proposed development, this section is difficult to interpret for remodeling or redevelopment projects since 
there are no defined thresholds to distinguish the difference between ‘redevelopment’ and ‘remodeling’. As 
a result, remodeling or redevelopment of nonconforming structures in the LGVCO district can be quite 
extensive without triggering the rest of the building or site to be brought into conformance. The general 
standards for reconstructing nonconforming structures in the rest of the City requires the entire structure to 
be brought into compliance if the cost of rebuilding exceeds 50% of the replacement cost of the entire 
structure. We recommend that the LGVCO District be subject to these same (revised) general standards that 
are applicable to all base and design districts: 

• Provisions addressing damage, reconstruction, repairs and maintenance, should be the same as 
those applicable to base zoning districts; but 

• All building expansion areas should be required to comply with all design overlay district 
requirements and large expansions should be required to bring the entire building into compliance 
with the CDC, as discussed above.4

 
 

 
 
 

                                                 
4 Making the general citywide nonconformity rules applicable to the LGVCO area is a policy issue for review by the Planning Commission and 
City Council. 
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50.05.010 SENSITIVE LANDS OVERLAY DISTRICTS 
4.a Rebuilding Nonconforming Single-Family or Duplex Dwelling Located in RP or RC District or 
Construction Setback 
 
The current text of this section establishes different nonconformity rules for residential structures located in 
sensitive lands overlays (RC or RP districts). The text reads as follows: 
  

“Excluding single-family or duplex dwellings subject to the flood management area, if a portion of 
a nonconforming single-family or duplex dwelling is damaged or destroyed by causes not under 
the control of the owner (including but not limited to fire, earthquake, flood, landslide, and wind or 
tree damage, but not including destruction due to lack of structural maintenance by the owner, 
remodeling, or new construction), and the dwelling was nonconforming due to its location within a 
resource district or construction setback, the rebuilding or reconstruction of the nonconforming 
dwelling shall be exempt from LOC 50.05.010.5.b.ii, RC District Protection Area; LOC 
50.05.010.5.c.iii(1) through (4), Development Standards; LOC 50.05.010.6.c.ii(1).d; LOC 
50.01.006, Nonconforming Structures and Uses; and to the other requirements of the Code not 
within this section, to the extent that the damaged or destroyed portions of the dwelling failed to 
conform to the referenced sections, above, and to other requirements of this Code not within this 
section. In order to utilize the rights granted by this subsection the reconstruction must be 
commenced within one year of the date of the damage and completed within two years of such 
date. 
 

These provisions will be deleted, and damage and reconstruction of nonconforming structures in the RC and 
RP districts will be subject to the same requirements applicable to other base districts; however, the 
exemptions from certain Sensitive Lands requirements for nonconformities due to the presence of Sensitive 
Lands ( LOC 50.05.010.4.a) will be carried over.  
 
In addition, LOC 50.05.010.2.c (Specific Exceptions) provides that the Sensitive Lands provisions do not 
apply to “(i) replacement or vertical expansion of an existing structure within the footprint of that structure, 
or (ii) alteration, expansion, or replacement of an existing primary dwelling unit where the footprint of the 
new intrusion is not more than 700 sq. ft. in the RP or RC District and is not closer to a protected water 
feature than the pre-existing structure.” These provisions will be cross-referenced in the applicability section 
of LOC 50.01.006 but will not be moved into this section. 
 

3. ANNOTATED OUTLINE 

This section outlines the recommended updated nonconformity regulations. 
 

50.01.006      NONCONFORMITIES 

To remove a major source of confusion, the terms listed below will be reviewed, updated, and defined in 
LOC 50.10.003 (Definitions) and will distinguish between those related to “maintenance and repairs” and 
those related to “rebuilding and alteration.” Where existing terms are also used in other portions of the 
Lake Oswego Code (such as “maintenance and repair” in the context of historic landmarks) we will use 
different terms or clearly differentiate the definitions in LOC 50.10.003.5

 

  The number of terms used will be 
reduced significantly, and terms that are no longer used will be deleted. 

                                                 
5 Maintenance and Repair is defined for historic landmarks as changes that do not change the design, material or appearance of an object.  
This is too strict for nonconforming structures in a non-historic context. For example – replace rotting cedar deck with Trex should be 
acceptable in a non-historic context. 
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• Nonconforming; 
• Noncompliant; 
• Maintenance;6

• Expansion; 
 

• Reconstruction; 
• Remodeling; 
• Rebuilding; 
• Replacing; 
• Maintenance and structural maintenance; 
• Maintenance and repair (historic landmarks); 
• Construction and reconstruction; 
• Damaged or destroyed; 
• Structural alteration; 
• Altered; and 
• Enlarged or expanded. 

 
1.   Applicability 

This section will be expanded and revised as follows: 

• It will begin by clarifying the distinction between nonconforming (was originally legal) and 
noncompliant (was never legal) situations.   

• The existing Nonconforming Use or Structure subsection (LOC 50.01.006.1.a) will be expanded to 
include applicability to nonconforming lots and site features (and to cross-reference the process in 
LOC 50.01.003.4 to legalize noncompliant lots).  

• LOC 50.01.006.1.b, which distinguishes construction approved by variances from nonconformities, 
will be expanded to also distinguish construction approved through the RID process from 
nonconformities. 

• LOC 50.01.006.3 (applicability of this section to incomplete construction) will be carried forward.  

• The text will clarify the that expansions of nonconforming single-family and duplex dwellings, 
accessory structures and historic landmarks requires compliance with the CDC for the expansion 
area, but does not require that the entire structure be brought into compliance. 

• The text will clarify that (a) expansions of nonconforming structures other than single-family and 
duplex dwellings, accessory structures and historic landmarks in a base district requires compliance 
with the CDC for the expansion area, but does not require that the entire building or site be 
brought into compliance, and (b) expansions of such nonconforming structures in a commercial 
design overlay district requires compliance with the CDC for the expansion area unless the 
expansion exceeds 50% of the current gross floor area cumulatively as it existed on the effective 
date of the ordinance adopting this provision, in which case the entire building and site must be 
brought into compliance with the CDC. 

• The applicability provisions from the LGVC Overlay will be cross-referenced and Sensitive Lands 
exemption standards will be incorporated here. 

• This section will also clarify the current unstated requirement that permitted development on a 
nonconforming lot must comply with all CDC standards applicable to development on that lot.  

                                                 
6 This should replace the current term “continues” which will not appear in the revised section. 
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• Finally, the applicability section will clarify that lot lines may be adjusted provided that the degree 
of any existing nonconformity is not increased and no new nonconformity is created as a result of 
the adjustment.   

 
2. Continuation and Maintenance of Nonconformities 

This section will carry forward current provisions regarding the continued use, maintenance and 
repair of nonconforming properties, but will reference an updated and simplified definition of 
those terms. Maintenance will include repair, but not actions that expand the nonconformity. 

 
3. Expansion or Change of Nonconformities 

This section will identify the conditions for expansion, change of use, and discontinuance of 
nonconforming structures, uses, and site features.  

a. Nonconforming Structures  

i. Single-Family or Duplex Dwellings, Accessory Structures, and Historic 
Landmarks.  These structures may be expanded or changed provided that the expansion 
does not increase any existing nonconformity and does not create any new nonconformity 
(i.e. the expansion or changed portion of the structure complies with all applicable CDC 
requirements). The current provision allowing changes in roof pitch that do not result in more 
than an additional six feet in height and that still comply with the height limit of the zone 
will be retained. In addition, the City’s current Minor Variance process can be used to 
approve extensions of nonconforming walls, and that provision will be retained and cross-
referenced. 

ii. Other Structures.  As discussed previously, expansions of multi-family, mixed use, 
and non-residential structures will be subject to different requirements, but the requirement 
that all expansion areas comply with CDC standards will still apply. If the structure is not 
located in a design overlay district or is in a design district but does not expand the 
existing gross floor area by more than 50%, then any new expansion area will be 
required to comply with all applicable code standards. If the structure is located in a 
design overlay district, expansions of over 50% of gross floor area will require that the 
entire building and site be brought into conformance with the CDC.  
 
The revised text will also address expansions of uses when a non-conforming structure is 
expanded. If the existing use is a permitted use in the zone district where the property is 
located, then no conditional use permit will be required. However, if the existing use is a 
approved conditional use, then expansion will require a conditional use permit. 
 

b. Nonconforming Uses 

These may be expanded to other portions of the existing structure, provided that required 
parking requirements are met. However, the nonconforming use may not be expanded to 
other structures or portions of the lot, and the existing structure or lot may not be expanded 
to accommodate expansion of the nonconforming use, unless a conditional use permit is 
obtained.7 A nonconforming use may only be changed to a conforming permitted or 
conditional use in the zone district where the property is located.8

                                                 
7 This is a policy issue for review by the Planning Commission and City Council. 

 

8 Currently, the City allows a nonconforming use to change to another use in the same use category. However, Phase II of the Code 
Streamlining process is moving to broader, more flexible non-residential use categories, so continuation of the current approach would open 
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c. Nonconforming Site Features (such as parking, landscaping or lighting) 
These may not be expanded or changed except to bring the expanded or altered portion 
into conformance with CDC requirements. Consistent with existing requirements, if a 
nonconforming structure is expanded in a manner that complies with the CDC, then 
nonconforming site features, such as parking and landscaping, must be brought into 
compliance to the extent required by the expansion. The amount of new open space 
and/or landscaping area required shall be determined by multiplying the percent of 
required landscaping and/or open space by the square footage of the footprint of the 
expansion area. However, any expansion (or cumulative expansions since the effective 
date of these changes) of nonconforming non-residential structures in a design district that 
increases the combined square footage of all buildings on the parcel by 50% or more will 
require that the entire site be brought into compliance with CDC standards.9
 

 

4. Damage and Reconstruction of Nonconforming Structures 

As discussed above, this provision would be revised to remove the current distinction between 
damage caused by Acts of God and those caused by owner actions or neglect. It will instead 
distinguish between willful damage by the owner (after which reconstruction must comply with the 
CDC) and all other types of damage (after which the structure may be reconstructed within the 
previous footprint and setback/bulk envelope).   

In addition, this section will clarify that the ability to reconstruct a damaged nonconforming structure 
without bringing the full building and site into conformance with the CDC includes the ability to 
continue to use it for the same purpose it was used for before the damage (whether conforming or 
not). However, if the damage to a non-residential structure is so extensive that full compliance with 
the CDC is required, then the right to re-engage in any pre-existing nonconforming use expires, and 
the reconstructed building must be put to a permitted or conditional use in the zone district where it 
is located. 

a. Single-family and Duplex Dwellings, Accessory Structures, and Historic Landmarks 

Except as described above, the current provisions of LOC 50.01.006.4.a. regarding reconstruction 
after damage to the structure will be carried over.  

b. Other Structures 

The current standard that structures with damage exceeding 50% of replacement cost may not be 
rebuilt as they formerly existed – that the rebuilt portion must comply with current standards -- will 
be replaced by a standard based on whether 50% or more of the gross floor area of the building 
has been damaged. If less than 50% of the gross floor area has suffered damage, then the 
structure may rebuilt within its current footprint and setback/bulk envelope. If 50% or more of the 
floor area has been damaged, then the reconstruction must bring the entire building into compliance 
with the CDC. While not as often used as the “percentage of replacement value” standard, a 
measure based on damaged gross floor area should provide a more objective standard for 
determining when a damaged structure may be rebuilt.  

                                                                                                                                                               
up significantly greater opportunities for change of use without the issuance of a conditional use permit. This is a policy issue for review by 
the Planning Commission and City Council. 
9 This is a policy change for review by the Planning Commission and City Council. 
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5. Use of Nonconforming Lots 

This new section will clarify that nonconforming lots (lots that were legal when created but that no 
longer comply with the requirements of the zone district where they are located) may be used for 
any purpose permitted in that zone district, but must comply with all CDC requirements for 
construction and uses in that district (including but not limited to setbacks, height, and design 
requirements). It will also distinguish treatment of noncompliant lots (those that were created 
illegally), which must be legalized through the process in LOC 50.01.003.5  before development or 
use may occur. 

 
6. Discontinuation of Nonconforming Use 

This section will clarify and revise the current requirement that a nonconforming use that is 
“discontinued” for more than six months may not be restarted or reoccupied. It will extend that 
period to two years, and will provide that the City Manager may grant one additional extension 
for a period of one year if the owner demonstrates that they are actively marketing the property 
for continuation of the nonconforming use but has been unable to find a buyer or tenant for that 
use. After three years, the nonconforming use may not be restarted, and any future use of the 
structure must comply with the requirements of the CDC. 
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ADJUSTMENTS, ALTERNATIVES, AND VARIANCES 

1. INTRODUCTION 

The Lake Oswego Code Audit identified several significant problems with the way in which the City grants 
adjustments, alternatives, and variances from the CDC standards. First, there are currently ten different 
procedures being used, which is far more than are needed by most cities of any size, let alone Lake 
Oswego’s relatively limited size. The ten current procedures include: 
 

• Sensitive Lands Setback Modifications (50.05.010.4.b) 
• R-6 District Modifications (50.08.001) 
• R-DD Modifications (50.08.001)   
• Solar Setback Modifications (50.08.001) 
• Minor Variance (50.08.002) 
• Hardship Variance (50.08.003) 
• Reasonable Accommodation Variance (50.08.004)  
• Downtown Redevelopment Design District Exceptions (50.08.005)  
• Lake Grove Village Center Adjustments (50.08.006) 
• Residential Infill Development (RID) Process (50.08.007) 

 
The result of this surfeit of adjustment procedures is significant confusion among citizens as to which 
procedure does or may apply in different circumstances, as well as a sense that the CDC produces 
unpredictable results because every development standard can be varied. 
 
Second, two of these provisions – the R-DD “minor” provisions and the solar setback modifications – 
actually qualify as “exceptions” rather than variances, because they apply automatically (without the need 
to exercise discretion), and should be moved to LOC 50.04.003 where similar exceptions are located. 
 
Third, some of these procedures are very rarely used (such as the R-6 and solar setback modification 
procedures), which suggest that they may not be needed and that another more general adjustment 
procedure might work just as well. 
 
Finally, each of these procedures has different approval criteria to guide the decision.  Some of the 
criteria (such as the Lake Grove Village Center Overlay adjustment criteria) are very complex, while 
others have internal inconsistencies (such as the Downtown Redevelopment Design District exception criteria, 
which refer to a purpose statement of the Lake Oswego Urban Design Plan that does not exist). 
 
In general, even large cities are able to administer their development codes with no more than three or 
four (and sometimes fewer) variance and adjustment procedures. In most cases a city needs: 
 

1. A minor/administrative adjustment procedure that is granted where staff concludes that the 
conditions for the adjustment have been satisfied’ 

2. A slightly more demanding process, sometimes involving a public hearing, but that does not require 
a showing of “hardship”, merely a showing that standards for the adjustment (generally including 
an equivalently good design and no significant impact on surrounding properties) have been 
satisfied. 

3. A third process requiring a showing of “hardship” for more significant departures from the 
standards. 
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2. REVIEW OF THE CURRENT REGULATIONS 

50.08.001   ADJUSTMENTS 

Three different minor adjustment procedures are included in this section, the first two of which are 
processed as a Minor Development. None of them currently require the showing of a “hardship” and all 
three are designed to provide only minor departures from the CDC standards that would otherwise apply.  
We recommend the following changes to this section: 
 

• Eliminate the R-6 District Adjustment process.10

o Lot coverage up to 200 sq. ft. 

 This process allows for adjustments to the lot 
coverage and front and garage yard setbacks of the R-6 zone in the following amounts:  

o Front yard setback up to two feet.  
o Garage front yard setback up to 10 feet. 

 
The R-6 District Adjustment process was adopted in 1996, and since then only five adjustment 
applications have ever been filed, all of which were requests for a lot coverage adjustment. The 
R-6 adjustment dates from a time when the lot coverage in the R-6 zone was limited to 35% for 
all lots that were 6,000 sq. ft. or less in size. Since that time, the lot coverage in the R-6 zone has 
been amended to allow more flexibility, and lot coverage ranging from 35-45% is now permitted 
for lots of 7,000 sq. ft. or less, depending on the height of the primary structure (LOC 
50.04.001.2.e.f.ii).  
 
Although no application for an adjustment to the front yard setback has ever been filed, this 
adjustment is redundant because a reduction of this amount is already permitted as a Minor 
variance in any residential zone (LOC 50.08.002.3.a). There is no comparable substitute for the R-
6 adjustment to reduce the garage front yard setback (except a Hardship variance); however, we 
still recommend that this adjustment be eliminated since no adjustment of this type has ever been 
applied for.  

 
• The R-DD Administrative Modifications (LOC 50.08.001.2) actually contains two different 

adjustment provisions that belong in two different sections in the CDC. The first (minor) adjustment 
provision in LOC 50.08.001.2.a uses clear and objective standards and should be moved to LOC 
50.04.003 (Exceptions, Projections, and Encroachments) and grouped with other “exceptions” that 
do not require the exercise of discretion or the application of criteria (they apply automatically if 
certain conditions are met). The second provision in LOC 50.08.001.b allows more substantial 
adjustments and is really a type of design variance, because the approval criteria requires the 
development to be compatible with the scale and character of the neighborhood it will therefore 
be integrated into the new Design Variance section as described in the Annotated Outline below. 
 

• Finally, the Solar Setback Adjustment process provides very little relief (for example, a maximum 
2.5-foot setback adjustment in the R-7.5 district). It appears that no adjustments have ever been 
made under this provision. Because there are already similar adjustments permitted as 
“exceptions” in LOC 50.04.003 (i.e., there is no approval process, simply an adjustment of the 
applicable standard to accommodate these circumstances), these provisions will be moved into that 
section.  

 
 

                                                 
10 This is a policy issue for review by the Planning Commission and City Council. 
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50.08.002  MINOR VARIANCE 

This type of variance is common in most cities – i.e., a request for a small deviation from development 
standards based on a showing that the existing site conditions and/or the unique character of the 
proposed (permitted) development meet somewhat objective decision criteria. They are not automatic, but 
require the exercise of straightforward judgment as to whether the criteria have been met. Because of the 
minor amount of adjustment being requested and the fact that decision criteria include avoiding significant 
impacts on surrounding properties, these decisions, following notice with an opportunity  for property 
owners in the surrounding area and affected neighborhood associations to comment, are currently made 
by the City Manager (with the opportunity to appeal), and that would continue. The current Minor 
Variance provisions will be carried over, and several of the other types of minor adjustments and 
variances referenced in the sections above and below will be integrated into this section (if necessary, with 
different decision-making criteria applied to certain types of adjustments or variances).  
 

50.08.003  HARDSHIP VARIANCES 

Hardship variances are well established in Lake Oswego and in Oregon law, and will be carried over in 
its current form under the “Major Variance” heading. Variances from setbacks in the Sensitive Lands areas 
will be moved under “Major Variances” with the Hardship variance, but will retain its existing criteria. 

 

50.08.004 REASONABLE ACCOMMODATION VARIANCES (ADA, FHA) 

These procedures clarify how the City will respond to requests for variations in site or building design 
standards in order to accommodate persons with disabilities protected by the Americans with Disabilities 
Act (ADA) or those groups protected by the federal Fair Housing Act (FHA) Amendments. These procedures 
will be consolidated with other procedures for Minor Variances. No substantive changes are envisioned, 
and unique provisions (such as the qualification that approved use variances expire upon termination of the 
use) will be carried over. 

 

50.08.005  DOWNTOWN REDEVELOPMENT DESIGN DISTRICT EXCEPTIONS TO STANDARDS 

This process will be consolidated into a new general category of Design Variances, with clarifications to 
the currently vague approval standards as described in the Annotated Outline below. 
 

50.08.006  LAKE GROVE VILLAGE CENTER ADJUSTMENTS 

This section of the CDC is very complex, reflecting the detailed discussions that went into the crafting of the 
underlying Lake Grove Village Center Overlay District. However, the fact that the regulations themselves 
are complex does not require that the process or criteria for modifying them be equally complex. In fact, 
cities that adopt very complex design requirements often find that making it difficult to make minor 
adjustments to those standards undermines confidence in the standards themselves as they prove unable to 
accommodate unanticipated changes in the market or unique conditions.  
 
Currently, LOC 50.08.006 contains two different adjustment processes – one for minor and one for major 
adjustments to the LGVCO standards. The minor process allows adjustments of only a few feet to the 
development standards, which should not require complicated procedures or unique decision-making 
criteria. These should be integrated into the general Minor Variance process and subject to general minor 
variance criteria. The major adjustment process is essentially a process to allow alternative designs that 
achieve the same or better design quality as that intended by the Overlay district itself. This second 
process should be integrated with other Design Variances, but will be subject to decision-making criteria 
unique to the LGVCO district. 
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50.08.007  RESIDENTIAL INFILL DEVELOPMENT (RID)  

This process for approving alternative designs for single-family residential structures is frequently used and 
considered necessary to adjust the numerous design standards applicable to single-family homes in light of 
unique conditions of the site and neighboring properties. It will be carried over as it currently exists except 
for cases (such as the purpose statement) where provisions can be consolidated with those generally 
applicable to other types of Design Variances. Unlike other types of Design Variances, the RID process 
does not – and will not – require an initial public hearing or decision by the Development Review 
Commission; it will be processed like a Minor Variance. However, the special notice provisions in the current 
RID regulations, which were intended to expedite the time for to achieve a final RID decision, have not 
proven to expedite RID review and will be replaced by those notice provisions applicable to other types 
of Design Variances.  
 

3. ANNOTATED OUTLINE 

This section identifies the proposed structure of revised Chapter 50.08 and highlights proposed edits and 
revisions to update the current provisions.  As suggested in the review above, one of the major changes in 
this chapter will be to consolidate the ten existing procedures into three procedures: 

• A Minor Variance

• A 

 process – where applications will be 
reviewed and approved administratively, subject to 
notice and a request for public hearing and appeal; 

Design Variance

• A 

 process – which will require 
approval by the Development Review Commission 
(except in the case of the RID process) but no showing 
of hardship; and 

Major Variance

 

 process – which will carry over the 
current provisions of 50.08.003 and require a showing 
of hardship. Additionally, the Modification to 
Dimensional Standards and Setbacks of the Underlying 
Zone (LOC 50.05.010.4.b) that is currently in the 
Sensitive Lands Overly section will be moved here, but 
the same criteria and process will remain. 

This consolidation will not just regroup the existing procedures 
but will replace them with three more general procedures, and 
(where possible) highly detailed and situation-specific criteria 
will be replaced with more general decision-making criteria 
better reflecting the type of decision being made. Where that cannot be done, the revised chapter may 
specify different or supplemental decision-making criteria to apply to different types of decisions while 
consolidating the procedures

 

 by which those decisions are made. In addition, amendments to the current 
regulations adopted in Ordinances 2526 (CDC Amendments with Policy Implications) and 2599 (Foothills 
Mixed Use District) will be integrated into this section as applicable. 

50.08.001  INTRODUCTION 

The introduction to this chapter will outline the three different types of variances -- Minor, Design, and 
Major variances. In addition, this introduction will state once (rather than twice, as in the current code) a list 
of variances that cannot be approved through the Minor, Design, or Major variance processes. That list 
(summarized from LOC 50.08.002.4) states that no variance shall be granted: 

Consolidating Review Procedures 
Every effort to consolidate adjustment 
and variance procedures involves 
judgments as to which portions of the 
current procedures can be 
generalized and which need to be 
kept separate because of their unique 
applicability or importance to specific 
situations. To allow for both of those 
situations, the new Minor, Design, and 
Hardship Variance categories outlined 
below will be structured as follows: 
 
1. Purpose 
2. Procedures (cross-referencing and 
revising LOC 50.07) 
3.  General Criteria for Decision 
4.  Special Criteria for Decisions in  
 X circumstance; 
 Y circumstance; etc. 
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• That will permit a use not permitted in the applicable zoning district; or 

• That will increase the allowable residential density in any zoning district; or 

• To a zone district standard that has already been modified by a Planned Development approval; 
or 

• To a setback required under LOC 50.05.010 (Sensitive Lands Overlay District). Modifications of 
protected riparian areas or setbacks are only permitted as described in that section. Since the 
Sensitive Lands setback adjustment provisions are being moved from LOC 50.05.010.4.b into this 
chapter, the text would be revised to specify that these are now located under the Major variance 
heading. 

 

50.08.002  MINOR VARIANCE 

This new consolidated review process will carry over the current Minor Variance procedures found in LOC 
50.08.002. To reflect current practice, the purpose statement for this procedure will be expanded beyond 
the current text reflecting actions to protect “public health and safety”11

 

 and avoidance of “material injury 
to property and improvements within 300 feet” to include avoidance of “material injury to the 
streetscape”.  

The current text limits this type of variance to those that will have “little or no effect on adjacent property 
owners or users” (which would be expanded to include little or no impact on the streetscape) and includes 
the following list. This list – as recently amended by the adoption of Ordinance 2526 -- will appear in the 
revised chapter, with revisions as noted. 
 

• A variance from yard setback requirements for a single-family dwelling or its associated 
accessory structure that is 20% or less of the required setback (or 50% or less if required to 
protect a tree) and the resulting side yard setback is no less than five feet. 

• A variance from yard setback requirements for a structure other than a single-family dwelling or 
its associated accessory structure that is (a) two feet or less in side or front yards or (b) five feet or 
less in rear yards or (c) 50% or less of the required setback if required to protect a tree and the 
resulting side yard setback is no less than five feet. We recommend that this standard be revised 
to match that for a single family dwelling – i.e. 20% or less (or 50% or less if required to protect 
a tree) and resulting side yards are no less than five feet. 

• A variance from minimum lot width of five feet or less. 

• Variances from maximum lot coverage of up to 15% when lots were initially platted with an area 
smaller than that now required in the zone district where they are located.  

• Variances to the maximum floor area for single family homes of up to 15% provided that the lot 
in question has at least the following minimum lot area: 

Zone Minimum Lot Size Required if Floor Area is to be 
Adjusted Through a Minor Variance 

R-5 10,000 sq. ft. 
R-6 12,000 sq. ft. 

                                                 
11 Zoning codes are based on the government’s goal of promoting the “public health and safety”.  As originally intended, “public health and 
safety” was to be broadly applied to promote zoning goals, which would include protection of the streetscape as desired by the Infill 
amendments. However, that broader “government law” meaning intended was lost, and the more common “fire and life safety” 
measurement has been applied. 



 
 

 

 
Lake Oswego | Code Streamlining and Updates  April 2013 | Page 18 
 

R-7.5 15,000 sq. ft. 
R-10 15,000 sq. ft. 
R-15 22,500 sq. ft. 

• Variances from maximum fence or retaining wall height restrictions pursuant to LOC 50.06.004.2. 

• Variation to the maximum grade of a private street or driveway. 

• Variances for construction of a dormer that does not exceed the height of the roof ridge in which 
the dormer is being constructed in an existing single-family detached dwelling that is 
nonconforming relative to lot coverage or setbacks. 

• Variances to distance of driveway from intersections (LOC 50.06.003.2.b). 

• Variances to street frontage at the time of creation of subdivision lots (LOC 50.06.003.1.c). 

• Variances to driveway width for flag Lots (LOC 50.07.007.2.c). This provision will be revised to 
include similar variances to “access lanes” as well as driveways. 

• Variances for elevated walkway or pathway within a setback or yard. This item will be revised, 
and an exception for all walkways (elevated or not) will be included in LOC 50.04.003.8(c) as an 
exception to yard requirements. 

• Variances to yard requirements for extension of existing nonconforming walls, provided: 

• The square footage of any new encroachment into the setback does not exceed the square 
footage of the existing nonconforming, encroaching portion of the structure. 

• The resulting structure complies with the floor area, lot coverage and other setback 
requirements. 

• The variance shall not reduce the yard setback by more than 50%. This would be revised to 
state that it may not reduce any side yard setback to less than five feet.12

• No previous variance has been granted for an extension of the subject nonconforming wall. 

 

• The expansion area shall be defined by the extension of two or more existing exterior walls. 

• Variances to dimensional requirements that are necessary due to prior errors in land surveying. 
Prior errors in land surveying are errors that were made before the applicant acquired the 
property or gained control of the property. 

• Determination of the front yard for flag lots (LOC 50.07.007.2.d). 

• Limitation on maximum height of solar system (panels) (LOC 50.04.003.4.b.ii). 
 
Although this list of minor variances is quite long, City staff believe that this level of detail is needed in 
order to add predictability and to avoid abuse of this simplest of variance processes, and it will be 
carried over.  
 
Currently, a Minor Variance may be granted if the following criteria are met: 
 

• The granting of the variance will not be detrimental to the public health or safety, or materially 
injurious to properties or improvements within 300 ft. of the property. 

                                                 
12 This is a policy decision to align the allowable setback adjustments for conforming and nonconforming structures (currently the provision 
for nonconforming structures is more generous than for conforming structures) that should be reviewed by the Planning Commission and 
City Council. 
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• The proposed development will not adversely affect existing physical and natural systems such as 
traffic, drainage, Oswego Lake, hillsides, designated sensitive lands, historic resources, or parks, 
and the potential for abutting properties to use solar energy devices any more than would occur if 
the development were located as specified by the requirements of the zone. 

 
To this list we will add the following procedures listed separately in the current CDC, and the criteria listed 
above will be modified to reflect additional (or substitute) criteria in some of these circumstances, as noted 
below: 

• Reasonable Accommodation Variance (ADA, FHA) (LOC 50.08.004

• 

). As discussed above, this 
type of variance is required by federal law, but requests arise infrequently. The current provisions 
are clear and accurately outline what is necessary to comply with the requirements of FHA and 
ADA. Specific provisions in LOC 50.08.004.3 regarding the criteria for approval and the 
expiration of the variance when the protected uses no longer occupy the site or the structures 
authorized by the variance are destroyed will be carried over. 

LGVC Minor Adjustments of 20% or Four feet (LOC 50.08.006.3

 

). These fairly lengthy provisions 
allow adjustments of specific development standards by up to 20% or four feet, whichever is less. 
The specific parameters that can be varied include: yard setbacks, build-to lines, minimum street 
frontage, parking lot edge landscaping, and buffering/screening requirements adjacent to low-
density residential uses. Once again, the criteria to be applied in making a decision are very 
wordy but generally parallel to the criteria for small dimensional adjustments through the Minor 
variance process, so they will be integrated into a single list of criteria applicable to all Minor 
variances. Two exceptions are that the current criteria (which are the same for major and minor 
LGVC adjustments) include a “hardship” provision and a “least variance necessary to alleviate the 
hardship” standard, both of which are not appropriate for small variations of this magnitude, so 
they will not appear in the consolidated Minor variance criteria. 

50.08.003  DESIGN VARIANCE 

This new consolidated variance procedure will integrate a number of the current adjustment and variance 
procedures that allow more than very minor adjustments of development standards based on equal or 
superior design that imposes no more adverse impacts on surrounding properties or streetscape or to the 
purpose/objectives of the applicable base and design districts than that required by strict application of 
the CDC standards.  In order to simplify understanding and administration of the CDC, this process will now 
be applied to all procedures in this category except the RID procedure. Because many of the current 
criteria applied to decisions in this category are very vague, subjective, or difficult to apply, the specific 
existing criteria will not be carried over but will be replaced by a more general and objective set of 
decision criteria (including specific criteria applicable to specific types of decisions – for example, 
decisions within a design district or for a particular type of structure). 
 

• R-DD Administration Modification of between Two and Five feet (LOC 50.08.001.2.b)

 

. This 
section currently reads: 

“The reviewing authority may reduce required minimum setbacks by greater than two ft. 
but not exceeding five ft. for the exterior modification of a single family detached 
dwelling unit in the R-DD zone built prior to 1960 if the modification maintains at least 
50% of the exterior walls (measured by sq. ft.), does not increase height by more than 
100%, and the setback reduction will not result in an incompatible, negative relationship 
between the proposed expansion and the scale and character of the neighborhood, the 
scale and character of the street, such that the safety or the experience of a pedestrian 
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using the street is diminished, and the scale, character and privacy to properties within 
300 ft. of the property. All applicable City Codes and Standards for the R-DD zone 
apply.”  

 
We will retain the design district-specific criteria for these decisions that differ from the general 
Design Variance criteria. 
 

• Downtown Redevelopment District Exceptions to Standards (LOC 50.08.005)

 

. This section 
currently reads as follows: 

“The reviewing authority may allow exceptions . . . in one or more of the following 
circumstances: (i) The applicant demonstrates that the physical characteristics of the site or 
existing structure make compliance impractical; or (ii) New buildings or substantial 
remodels may vary from the design requirements in LOC 50.05.004.5-7 if the applicant 
demonstrates that the design should vary in order to create a complimentary relationship 
with an abutting viable existing structure that is not designed in the Lake Oswego Style; 
and the applicant demonstrates that the alternative design is exceptional in the quality of 
detailing, appearance or materials and/or creates a positive unique relationship to other 
structures, views or open space in a manner that accomplishes the purpose of the 
Downtown Redevelopment District Design Standards; or the applicant demonstrates that 
the alternative design accomplishes the purpose of the Urban Design Plan in a manner 
that is equal or superior to a project designed pursuant to this standard.”  

 
As suggested above, these are vague decision criteria that insert significant uncertainty into this 
process, and they will be replaced by more objective criteria based on more objective measures 
of design quality and compatibility generally applicable to the Design Variance process. Because 
the Downtown Redevelopment District Urban Design Plan does not contain a purpose statement, 
the text will be revised to refer to the Objectives and Principles13

 
 listed in that document.  

• LGVC Major Adjustments (LOC 50.08.006.4-5). This section currently allows for adjustments more 
significant than those allowed under the LGVC minor adjustment process. In fact, it permits 
variations to any LGVC development standard except

 

:  (1) variances to allow a land use not 
otherwise allowed in the applicable zone district (which are not allowed through any variance 
process anywhere in the city anyway), (2) variances to review and approval procedures, (3) 
height variances, (4) lot coverage variances, and (5) village transition yard setbacks. The 
reference to height variances will be revised to clarify that it only prohibits variances that would 
increase the maximum height of the building, but does not prohibit other variances related to 
height of specific portions of the building (such as the minimum height at streetfront). The essence of 
this procedure is to allow alternative design approaches that achieve the same purposes without 
creating significant adverse impacts on surrounding areas, which is very similar to the purpose of 
the other procedures included as Design Variances.  

The current LGVC adjustment criteria for major adjustments) read as follows: 

• Granting the adjustment results in a site plan or building design that equally or better 
meets the purpose of the standard(s) being adjusted. 

• The property has special circumstances or conditions involving site configuration, natural or 
topographic features, existing improvements, or relationships to abutting or adjacent 

                                                 
13 The Objectives and Principles are, however, vague themselves and do not appear to have been written for use as criteria for exceptions.  
Clarification of the Downtown Redevelopment Design exceptions is recommended as a separate project. 
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properties which would result in the inability of the applicant to comply if the standards 
were applied to the property without an adjustment 

• The adjustment is the minimum necessary to alleviate the inability to comply with the 
applicable standards.  

• The adjustment will not adversely affect existing physical and natural systems such as 
traffic, access, circulation, connectivity, drainage, designated sensitive lands, historic 
resources, or parks, and the potential for abutting properties to use solar energy devices 
any more than would occur if the development fully met the standards of the overlay 
district; and 

• Any significant impacts resulting from the adjustment are mitigated to the extent practical 
through building or site design features on the site; and 

• The applicant has either (a) demonstrated through an alternatives analysis that a site plan 
or building design that complies with all applicable overlay standards cannot reasonably 
be proposed or (b) that without an adjustment, the application of the conflicting standards 
would constitute a “regulatory taking” under State and Federal Constitutions; and  

• The proposed design achieves the listed policies of the Lake Grove Village Center Plan 
better than would result if the Lake Grove Village Center Overlay District standards were 
fully met after considering each of the following goals and policies, as applicable. 

 

TABLE 50.08.006-1: GOALS CONSIDERED FOR ADJUSTMENT  

Goal Title Policies  
Enhance the Pedestrian Environment and Connectivity Within the Village 
Center  3.1, 3.2, 3.3, 3.4 

Strengthen the Lake Grove Sense of Place and Community  5.1, 5.4 
Enhance Village Character 6.1, 6.2, 6.3, 6.4, 6.5 
Protect the Residential Character of Adjoining Neighborhoods 7.1, 7.2 
Protect Natural Resources and Enhance the Natural Environment Within 
the Village Center 8.1, 8.2, 8.4, 8.5, 8.6 

Support Businesses in the Village Center  9.3, 9.4, 9.6  
 

Several of these standards are very vague and should be refined into more objective measures of 
design quality and impact on surrounding areas while keeping the references to specific plan 
goals to be achieved. As with the LGVC minor adjustments, these criteria also require a showing of 
hardship and that the proposed adjustment is the least necessary to respond to the hardship. In 
general, hardship-type criteria should not be used in a design-based variance process because (a) 
often the reason for the request is not a hardship at all – the building could be designed to 
comply with the code – but because an alternative design will result in fewer adverse impacts to 
neighbors, and (b) often the best design solution is not the “least variance necessary” – for 
example, a single setback variance solution might allow the structure to be constructed, but making 
adjustments to two other parameters would also allow more sunlight onto a neighboring property, 
so three minor adjustments might produce a better design than a single adjustment. For that 
reason, the hardship criteria will not be carried over, and the consolidated criteria will instead 
focus on the merits of the proposed alternative design, its impact on surrounding properties, and 
mitigation of any unavoidable impacts.  
 
In addition, the consolidated Design Variance criteria will incorporate relevant materials from the 
“Review Authority Considerations” listed in LOC 50.08.006.5.c. The considerations generally 
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address the order in which development standards will be adjusted in order to protect surrounding 
neighborhoods. As currently stated, it is not clear whether the DRC could make a decision based on 
the “considerations” unless they also found that the criteria have been met. The better practice is to 
clearly include these concepts in decision-making criteria and not include a separate list of 
considerations. Because some of the items currently listed as “considerations” could conflict with 
each other, the new criteria will require that they be balanced to the greatest degree practicable 
– just as listed factors are required to be balanced in making decisions regarding adjustments in 
the RC district. 
 
Finally, this section will be revised to state that the LCVC Design Variance process and criteria can 
be used to vary the base zoning district standards (not just those contained in the design overlay) 
unless explicitly prohibited by this chapter. This will align the LGVC variance process with that 
used in the Downtown Redevelopment Design District and avoid the need for applicants to 
complete two separate processes – one to vary the design district standards and a second to vary 
base district standards – when the proposed design involves changes to both.14

 
 

• Foothills Mixed Use Design District Adjustments

 

. The Foothills adjustment process adopted as 
part of Ordinance 2599 is the newest form of Design Variance, and will be integrated into this 
section. As with most other Design Variances, these requests would be determined by the DRC. 

• Residential Infill Design (RID)

 

. As noted above, this commonly used process will be carried over, 
but some provisions (such as the purpose statement) may be integrated with those applicable to 
other types of Design Variances in order to avoid repetition. In addition, other minor wording 
changes may be included where experience with the RID process suggests that an alternative 
wording may provide greater clarity and understanding. The text will clarify the current code 
requirement of having single-family and duplex residential RID variances approved 
administratively by staff (with opportunity for public comment and appeal to the DRC), while 
having RID applications for other types of structures reviewed and approved by the DRC. 

 

50.08.004 MAJOR VARIANCES 

Two types of Major variances will be under this heading. The Hardship variance in LOC 50.08.003 will be 
carried over with clarifications as to its scope and as to what types of variances are not available. In 
addition, it will clarify that the Hardship variance procedure may be used when an applicant is requesting 
any of the following due to site constraints that meet the current criteria for a hardship (rather than as part 
of an alternative design for the property, which could be processed as a Design variance): 
 

• A lot coverage increase of over 15%;  
• A floor area increase for the home (above that permitted in the zone district); or 
• An increase in lot coverage for a lot whose boundaries have changed since the original platting. 

 
The current Modification to Dimensional Standards and Setbacks of the Underlying Zone provision in LOC 
50.05.010.4.b for Sensitive Lands areas will be moved to this section and will carry forward the current 
criteria for those decisions.  
 
 

                                                 
14 The intent is to allow any applicable standard to be varied if it will achieve the objectives of the overlay district. This is a policy issue for 
review by the Planning Commission and City Council. 


