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RE:   Ordinance 2527, LU 08-0051 

Proposed Sensitive Lands Overlay District Amendments  
City of Lake Oswego Community Development Code 

 
We appreciate that the Planning Commission (PC) recognized the need to extend Proposed Sensitive 
Lands Amendment (PSLA) hearings and accept written testimony through October 13, 2008.   
Based on information developed at the September 29, 2008, PC public hearing, and more importantly, 
the following PC discussion with Staff, we respectfully request that the PC recommend to the City 
Council that a Sensitive Lands Task Force be approved.  The task force would be charged with review 
and recommendation regarding the PSLA within 90 days of receipt of mandate.  We also request that 
no less than half of members selected be property owners residing within the Sensitive Lands Overlay 
and that an impartial land-use attorney/planner also be included.   
 
Given that this is the first major revision of the Sensitive Lands Overlay that may affect permissible 
uses and/or change property value, it is very important that the City provide clear and concise 
definitions for content and ramifications of the PSLA, so that affected home owners will be well-
informed and that process be inclusive, transparent and considerate of its citizens.  The concerns 
expressed in PSLA oral and written testimony supports our task force request.    
 
The following is presented for your consideration: 

• The PSLA represents the most important considerations for affected property owners since 
the City’s adoption of the Sensitive Lands Overlay Document 10 years ago, before Metro 
guidelines were established.  Staff acknowledged that some portions of City codification are 
more protectively delineated than prescribed by Metro. 

• Staff confirmed that the City has been in non-compliance with Metro Title 3 since 2000 and  
to date, Metro has not imposed penalties.  Since Metro adopted Title 13 in September 2005, 
the City has had over three years to prepare PSLA for compliance.  Scheduling the public 
process to be completed in less than four weeks has proved to be inadequate.   

• The City bundled five proposed ordinances pertaining to CDC and SL in a single city-wide 
mailing.  Property owners residing within the SL Overlay should be accorded the same 
targeted meeting notification as is typically required for all other processes involving 
surrounding property owners.  
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• Persons who presented testimony and left after the PSLA Hearing at the PC’s September 22, 
2008 meeting, are likely unaware of the following information:  
- The Hearing was continued to September 29, 2008 
- Written testimony will be accepted until October 14, 2008 
- A Supplemental Staff Report (SSR) was issued on September 26, 2008 in response to 
  the PC’s request for additional information  
- Staff will issue a second SSR in October that will addresses the “Reasonable House”. 

• Hearing testimony from a qualified professional, a land use lawyer with real estate experience, 
described correlating the PSLA with existing code as time-consuming and complex.     

• All three categories of the Staff Supplemental Report are subject to interpretation, as  
was done by the Planning Staff and City Attorney.  The “Housekeeping” changes involve  
39 CDC code sections as identified in the SSR Summary Matrix, and very few are scrivener 
errors.  Affected property owners would appreciate the opportunity to assess and discuss the 
same material in a public forum. 

• Questions asked of Staff by the PC included:  
- Would a fee be required of property owners who request that a map update when  
  errors or omissions are found?  (answer – yes) 
- Why is there no watercourse distinction between a “ditch” (assumed to be seasonal  
  drainage area) and a river in the existing code? 
- Would ivy removal from trees, rather than the entire site, be sufficient for new  
   development? 
- Why should a homeowner be required to pay a fee in order to request an “error or  
  omission” correction of the City SL map?  (Survey documentation costs might also be incurred)  

• Concerns of affected property owners include:  
- Whether or not a home in the SL Overlay that burned to the ground could be rebuilt in  
  the original footprint or would be required to conform to prevailing buffer encumbrances. 
-  Use and value (often a primary asset) may change, particularly for homeowners with  
       property square footage that meets minor partition requirements. Information regarding 
  a house/development on a lot mostly or entirely encumbered by resource(s) in the 
  PSLA is not available at this time.  Staff defers to guidance from the PC and will issue a 
   second staff report in October 2008, with examples of existing lots in the SL Overlay.  
- HAS Score definition clarification  

• Attached is a copy of the Environment portion of the Mercer Island, Washington, 
Development Code, a comparable code in a comparable city, offered as a resource.   

 
We both understand and applaud the need to protect natural resources and we consider ourselves  
to be good stewards of our properties.  On behalf of approximately 2,000 other affected 
homeowners, whose private property is considered critical in the protection of natural resources,  
we submit that their understanding, input and cooperation is equally critical for the future success  
of Sensitive Lands in our community.  Much is asked of them and we hope that the PC agrees that 
our request for a Sensitive Lands Amendments Task Force is appropriate, timely, and necessary. 
 
Respectfully submitted, 
 
 
Audrey Mattison Michael Buck 
2929 Glen Eagles Road 3155 Edgemont Road 
Lake Oswego, OR  97034 Lake Oswego OR  97035  
audmatt@comcast.net m.bucks@comcast.net 
503.636.5725 503.636.7421  
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Chapter 19.07 
ENVIRONMENT 

Sections: 
19.07.010    Purpose. 
19.07.020    General provisions. 
19.07.030    Allowed alterations and reasonable use exception. 
19.07.040    Review and construction requirements. 
19.07.050    Critical area study. 
19.07.060    Geologic hazard areas. 
19.07.070    Watercourses. 
19.07.080    Wetlands. 
19.07.090    Wildlife habitat conservation areas. 
19.07.100    Shoreline areas. 
19.07.110    Shoreline management master program. 
19.07.120    Environmental procedures. 

19.07.010 Purpose. 
These regulations are adopted for the following purposes: 
A. To designate and protect critical areas as mandated by Chapter 36.70A 

RCW; 
B. To include best available science in developing policies to protect the 

functions of critical areas as mandated by Chapter 36.70A RCW; 
C. To prevent undue hazards to public health, safety, and welfare by 

minimizing impacts to critical areas; 
D. To implement the city’s comprehensive plan; and 
E. To respond to the goals and objectives of the Washington State Growth 

Management Act, while reflecting the local conditions and priorities of Mercer 
Island. (Ord. 05C-12 § 5). 

19.07.020 General provisions. 
A. Applicability. Any alteration of a critical area or buffer shall meet the 

requirements of this chapter unless an allowed alteration or reasonable use 
exception applies pursuant to MICC 19.07.030. 

B. Public Notice – Critical Area Determination. A critical area determination 
requires public notice pursuant to MICC 19.15.020(E) and this action may be 
appealed to the planning commission.  

C. Critical Area Designation and Mapping. The approximate location and 
extent of critical areas are shown on the city’s critical area maps (Appendix E), as 
now existing or hereafter amended. These maps are to be used as a reference 
only. The applicant is responsible for determining the scope, extent and 
boundaries of any critical areas to the satisfaction of the code official. 

D. Administrative Guidelines. The code official may adopt administrative 
guidelines describing specific improvements to critical areas that are based on 
best available science and satisfy the no net loss standard described in this 
chapter. 
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E. Compliance with Other Federal, State or Local Laws. All approvals under 
this chapter, including critical area determinations and reasonable use 
exceptions, do not modify an applicant’s obligation to comply in all respects with 
the applicable provisions of any other federal, state, or local law or regulation. 
(Ord. 05C-12 § 5). 

19.07.030 Allowed alterations and reasonable use exception. 
A. Allowed Alterations. The following alterations to critical areas and buffers 

are allowed and the applicant is not required to comply with the other regulations 
of this chapter, subject to an applicant satisfying the specific conditions set forth 
below to the satisfaction of the code official; and subject further, that the code 
official may require a geotechnical report for any alteration within a geologic 
hazard area: 

1. Emergency actions necessary to prevent an immediate threat to public 
health, safety or welfare, or that pose an immediate risk of damage to private 
property. After the emergency, the code official shall be notified of these actions 
within seven days. The person or agency undertaking the action shall fully 
restore and/or mitigate any impacts to critical areas and buffers and submit 
complete applications to obtain all required permits and approvals following such 
work. The mitigation and restoration work will be completed within 180 days from 
issuance of required permits. 

2. Operation, maintenance, renovation or repair of existing structures, facilities 
and landscaping, provided there is no further intrusion or expansion into a critical 
area. 

3. Minor Site Investigative Work. Work necessary for land use submittals, such 
as surveys, soil logs, percolation tests, and other related activities, where such 
activities do not require construction of new access roads or significant amounts 
of excavation. In every case, impacts shall be mitigated and disturbed areas shall 
be restored. 

4. Boundary Markers. Construction or modification of navigational aids and 
boundary markers. 

5. Existing Streets and Utilities. Replacement, modification or reconstruction of 
existing streets and utilities in developed utility easements and in developed 
streets, subject to the following: 

a. The activity must utilize best management practices; and 
b. The activity is performed to mitigate impacts to critical areas to the greatest 

extent reasonably feasible consistent with best available science.  
6. New Streets, Driveways, Bridges and Rights-of-Way. Construction of new 

streets and driveways, including pedestrian and bicycle paths, subject to the 
following: 

a. Construction is consistent with best management practices; 
b. The facility is designed and located to mitigate impacts to critical areas 

consistent with best available science;  
c. Impacts to critical areas are mitigated to the greatest extent reasonably 

feasible so there is no net loss in critical area functions; and  
d. The code official may require a critical area study or restoration plan for this 

allowed alteration. 
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7. New Utility Facilities. New utilities, not including substations, subject to the 
following: 

a. Construction is consistent with best management practices; 
b. The facility is designed and located to mitigate impacts to critical areas 

consistent with best available science;  
c. Impacts to critical areas are mitigated to the greatest extent reasonably 

feasible so there is no net loss in critical area functions;  
d. Utilities shall be contained within the footprint of an existing street, driveway, 

paved area, or utility crossing where possible; and 
e. The code official may require a critical area study or restoration plan for this 

allowed alteration. 
8. The removal of noxious weeds with hand labor and/or light equipment; 

provided, that the appropriate erosion-control measures are used and the area is 
revegetated with native vegetation. 

9. Public and private nonmotorized trails subject to the following:  
a. The trail surface should be made of pervious materials, unless the code 

official determines impervious materials are necessary to ensure user safety;  
b. Trails shall be located to mitigate the encroachment; and 
c. Trails proposed to be located in a geologic hazard area shall be constructed 

in a manner that does not significantly increase the risk of landslide or erosion 
hazard. The city may require a geotechnical review pursuant to MICC 19.07.060. 

10. Existing single-family residences may be expanded or reconstructed in 
buffers, provided all of the following are met: 

a. The applicant must demonstrate why buffer averaging or reduction pursuant 
to MICC 19.07.070(B) will not provide the necessary relief; 

b. Expansion within a buffer is limited to 500 square feet beyond the existing 
footprint that existed on January 1, 2005; 

c. The expansion is not located closer to the critical area than the closest point 
of the existing residence; 

d. The functions of critical areas are preserved to the greatest extent 
reasonably feasible consistent with best available science; 

e. Impacts to critical areas are mitigated to the greatest extent reasonably 
feasible so that there is no net loss in critical area functions; 

f. Drainage capabilities are not adversely impacted; and 
g. The city may require a critical area study or restoration plan for this 

exemption. 
11. Conservation, preservation, restoration and/or enhancement of critical 

areas that does not negatively impact the functions of any critical area. If the 
proposed work requires hydraulic project approval from the State of Washington 
Department of Fisheries, the code official may require a critical area study. 

12. Tree pruning, cutting and removal in accordance with the permit 
requirements of Chapter 19.10 MICC, Trees.  

13. Alterations to Category III and IV wetlands of low value under 2,500 square 
feet.  

EXHIBIT G-2 PAGE 5 of 14

http://www.codepublishing.com/WA/MercerIsland/MercerIsland19/MercerIsland1907.html#19.07.060
http://www.codepublishing.com/WA/MercerIsland/MercerIsland19/MercerIsland1907.html#19.07.070
http://www.codepublishing.com/WA/MercerIsland/MercerIsland19/MercerIsland1910.html#19.10


If a project does not qualify as an allowed alteration under this section, it may 
be allowed through a reasonable use exception or if it is consistent with the other 
regulations in this chapter. 

B. Reasonable Use Exception. 
1. Application Process. If the application of these regulations deny reasonable 

use of a subject property, a property owner may apply to the hearing examiner 
for a reasonable use exception pursuant to permit review, public notice and 
appeal procedures set forth in Chapter 19.15 MICC. 

2. Studies Required. An application for a reasonable use exception shall 
include a critical area study and any other related project documents, such as 
permit applications to other agencies, and environmental documents prepared 
pursuant to the State Environmental Policy Act. 

3. Criteria. The hearing examiner will approve the application if it satisfies all of 
the following criteria: 

a. The application of these regulations deny any reasonable use of the 
property. The hearing examiner will consider the amount and percentage of lost 
economic value to the property owner; 

b. No other reasonable use of the property has less impact on critical areas. 
The hearing examiner may consider alternative reasonable uses in considering 
the application; 

c. Any alteration to critical areas is the minimum necessary to allow for 
reasonable use of the property; 

d. Impacts to critical areas are mitigated to the greatest extent reasonably 
feasible consistent with best available science; 

e. The proposal does not pose an unreasonable threat to the public health, 
safety, or welfare; and 

f. The inability of the applicant to derive reasonable use of the property is not 
the result of actions by the applicant after the effective date of this chapter. 

The hearing examiner may approve, approve with conditions, or deny the 
request based on the proposal’s ability to comply with all of the above criteria. 
The applicant has the burden of proof in demonstrating that the above criteria are 
met. Appeals of the hearing examiner’s decision may be made to Washington 
State Superior Court. (Ord. 05C-12 § 5). 

19.07.040 Review and construction requirements.  
A. Development Standards. The applicant will comply with the general 

development standards set forth in Chapter 19.09 MICC. 
B. Native Growth Protection Areas.  
1. Native growth protection areas may be used in development proposals for 

subdivisions and lot line revisions to delineate and protect contiguous critical 
areas. 

2. Native growth protection areas shall be designated on the face of the plat or 
recorded drawing in a format approved by the city. The designation shall include 
an assurance that native vegetation will be preserved and grant the city the right 
to enforce the terms of the restriction. 

C. Setback Deviation. An applicant may seek a deviation from required front 
and back yard setbacks pursuant to MICC 19.02.020(C)(4). 
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D. Variances. Variances pursuant to MICC 19.01.070 are not available to 
reduce any numeric requirement of this chapter. However, the allowed alterations 
and the reasonable use exception allowed pursuant to MICC 19.07.030 may 
result in city approvals with reduced numeric requirements. 

E. Appeals. Appeals of decisions made under the provisions of this chapter 
shall follow the procedures outlined in MICC 19.15.010(E) and 19.15.020(J). 

F. Fees. Fees shall be set forth in a schedule adopted by city council resolution. 
The fee should be based on a submittal fee and the time required to review 
development applications for alterations within critical areas and buffers. 

G. Hold Harmless/Indemnification Agreement and Covenant Not to Sue, 
Performance Guarantees, Performance Bonds, Insurance. An applicant for a 
permit within a critical area will comply with the requirements of MICC 19.01.060, 
if required by the code official. 

H. Erosion Control Measures.  
1. A temporary erosion and sediment control plan shall be required for 

alterations on sites that contain critical areas. 
2. Erosion control measures shall be in place, including along the outer edge of 

critical areas prior to clearing and grading. Monitoring surface water discharge 
from the site during construction may be required at the discretion of the code 
official. 

I. Timing. All alterations or mitigation to critical areas shall be completed prior 
to the final inspection and occupancy of a project. Upon a showing of good cause, 
the code official may extend the completion period. 

J. Maintenance and Monitoring. 
1. Landscape maintenance and monitoring may be required for up to five years 

from the date of project completion if the code official determines such condition 
is necessary to ensure mitigation success and critical area protection. 

2. Where monitoring reveals a significant variance from predicted impacts or a 
failure of protection measures, the applicant shall be responsible for appropriate 
corrective action, which may be subject to further monitoring. 

K. Suspension of Work. If the alteration does not meet city standards 
established by permit condition or applicable codes, including controls for water 
quality, erosion and sedimentation, the city may suspend further work on the site 
until such standards are met. (Ord. 05C-12 § 5). 

19.07.050 Critical area study.  
When a critical area study is required under MICC 19.07.030, 19.07.060, 

19.07.070, 19.07.080 or 19.07.090, the following documents are required:  
A. Site survey. 
B. Cover sheet and site construction plan. 
C. Mitigation and restoration plan to include the following information: 
1. Location of existing trees and vegetation and proposed removal of same; 
2. Mitigation proposed including location, type, and number of replacement 

trees and vegetation;  
3. Delineation of critical areas; 
4. In the case of a wildlife habitat conservation area, identification of any 

known endangered or threatened species on the site; 
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5. Proposed grading; 
6. Description of impacts to the functions of critical areas; and 
7. Proposed monitoring plan. 
A mitigation and restoration plan may be combined with a storm water control 

management plan or other required plan. Additional requirements that apply to 
specific critical areas are located in MICC 19.07.060, Geologic hazard areas; 
MICC 19.07.070, Watercourses; MICC 19.07.080, Wetlands; and MICC 
19.07.090, Wildlife habitat conservation areas. 

D. Storm water and erosion control management plan consistent with Chapter 
15.09 MICC. Off-site measures may be required to correct impacts from the 
proposed alteration.  

E. Other technical information consistent with the above requirements, as 
required by the code official.  

The critical area study requirement may be waived or modified if the code 
official determines that such information is not necessary for the protection of the 
critical area. (Ord. 05C-12 § 5). 

19.07.060 Geologic hazard areas. 
A. Designation. All property meeting the definition of a geologic hazard area is 

designated as a geologic hazard area.  
B. Buffers. There are no buffers for geologic hazard areas, but a geotechnical 

report is required prior to making alterations in geologic hazard areas. This 
provision shall not change development limitations imposed by the creation of 
building pads under MICC 19.09.090. 

C. Geotechnical Review. 
1. The applicant must submit a geotechnical report concluding that the 

proposal can effectively mitigate risks of the hazard. Consistent with MICC 
19.07.050, the report shall suggest appropriate design and development 
measures to mitigate such hazards.  

2. The city may require peer review of the geotechnical report by a second 
qualified professional to verify the adequacy of the information and analysis. The 
applicant shall bear the cost of the peer review. 

3. The code official may waive the requirement for a geotechnical report when 
the proposed alteration does not pose a threat to the public health, safety and 
welfare in the sole opinion of the code official. 

D. Site Development. 
1. Development Conditions. Alterations of geologic hazard areas may occur if 

the code official concludes that such alterations:  
a. Will not adversely impact other critical areas; 
b. Will not adversely impact (e.g., landslides, earth movement, increase 

surface water flows, etc.) the subject property or adjacent properties;  
c. Will mitigate impacts to the geologic hazard area consistent with best 

available science to the maximum extent reasonably possible such that the site is 
determined to be safe; and 

d. Include the landscaping of all disturbed areas outside of building footprints 
and installation of all impervious surfaces prior to final inspection. 
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2. Statement of Risk. Alteration within geologic hazard areas may occur if the 
development conditions listed above are satisfied and the geotechnical 
professional provides a statement of risk with supporting documentation 
indicating that one of the following conditions can be met: 

a. The geologic hazard area will be modified, or the development has been 
designed so that the risk to the lot and adjacent property is eliminated or 
mitigated such that the site is determined to be safe;  

b. Construction practices are proposed for the alteration that would render the 
development as safe as if it were not located in a geologic hazard area; 

c. The alteration is so minor as not to pose a threat to the public health, safety 
and welfare; or  

d. An evaluation of site specific subsurface conditions demonstrates that the 
proposed development is not located in a geologic hazard area.  

3. Development Limitations. Within a landslide hazard area, the code official 
may restrict alterations to the minimum extent necessary for the construction and 
maintenance of structures and related access where such action is deemed 
necessary to mitigate the hazard associated with development. 

4. Seasonal Limitations. Land clearing, grading, filling, and foundation work 
within geologic hazard areas are not permitted between October 1 and April 1. 
The code official may grant a waiver to this seasonal development limitation if the 
applicant provides a geotechnical report of the site and the proposed 
construction activities that concludes erosion and sedimentation impacts can be 
effectively controlled on-site consistent with adopted storm water standards and 
the proposed construction work will not subject people or property, including 
areas off-site, to an increased risk of the hazard. As a condition of the waiver, the 
code official may require erosion control measures, restoration plans, and/or an 
indemnification/release agreement. Peer review of the geotechnical report may 
be required in accordance with subsection C of this section. If site activities result 
in erosion impacts or threaten water quality standards, the city may suspend 
further work on the site and/or require remedial action. (Ord. 05C-12 § 5). 

19.07.070 Watercourses. 
A. Watercourses – Designation and Typing. Watercourses shall be designated 

as Type 1, Type 2, Type 3 and Restored according to the following criteria:  
1. Type 1 Watercourse. Watercourses or reaches of watercourses used by fish, 

or are downstream of areas used by fish. 
2. Type 2 Watercourse. Watercourses or reaches of watercourses with year-

round flow, not used by fish. 
3. Type 3 Watercourse. Watercourses or reaches of watercourses with 

intermittent or seasonal flow and not used by fish. 
4. Restored Watercourse. Any Type 1, 2 or 3 watercourses created from the 

opening of previously piped, channelized or culverted watercourses. 
B. Watercourse Buffers. 
1. Watercourse Buffer Widths. Standard buffer widths shall be as follows, 

measured from the ordinary high water mark (OHW), or top of bank if the OHW 
cannot be determined through simple nontechnical observations.  
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Watercourse Type 
Standard (Base) 

Buffer Width 
(feet) 

Minimum Buffer Width with 
Enhancement (feet) 

Type 1 75 37 

Type 2 50 25 

Type 3 35 25 

Restored or Piped 25 Determined by the code official 
2. Reduction of Buffer Widths.  
a. The code official may allow the standard buffer width to be reduced to not 

less than the above listed minimum width in accordance with an approved critical 
area study when he/she determines that a smaller area is adequate to protect the 
watercourse, the impacts will be mitigated by using combinations of the below 
mitigation options, and the proposal will result in no net loss of watercourse and 
buffer functions. However, in no case shall a reduced buffer contain a steep 
slope.  

b. The code official may consider the following mitigation options: 
i. Permanent removal of impervious surfaces and replacement with native 

vegetation;  
ii. Installation of biofiltration/infiltration mechanisms such as bioswales, created 

and/or enhanced wetlands, or ponds supplemental to existing storm drainage 
and water quality requirements; 

iii. Removal of noxious weeds, replanting with native vegetation and five-year 
monitoring; 

iv. Habitat enhancement within the watercourse such as log structure 
placement, bioengineered bank stabilization, culvert removal, improved salmonid 
passage and/or creation of side channel or backwater areas; 

v. Use of best management practices (e.g., oil/water separators) for storm 
water quality control exceeding standard requirements;  

vi. Installation of pervious material for driveway or road construction; 
vii. Use of “green” roofs in accordance with the standards of the LEED Green 

Building Rating System; 
viii. Restoration of off-site area if no on-site area is possible; 
ix. Removal of sources of toxic material that predate the applicant’s ownership; 

and 
x. Opening of previously channelized and culverted watercourses on-site or 

off-site. 
3. Averaging of Buffer Widths. The code official may allow the standard buffer 

width to be averaged if:  
a. The proposal will result in a net improvement of critical area function; 
b. The proposal will include replanting of the averaged buffer using native 

vegetation;  
c. The total area contained in the averaged buffers on the development 

proposal site is not decreased below the total area that would be provided if the 
maximum width were not averaged; 
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d. The standard buffer width is not reduced to a width that is less than the 
minimum buffer width at any location; and 

e. That portion of the buffer that has been reduced in width shall not contain a 
steep slope. 

4. Restoring Piped Watercourses. 
a. Removal of pipes conveying watercourses shall only occur when the code 

official determines that the proposal will result in a net improvement of ecological 
functions and will not significantly increase the threat of erosion, flooding, slope 
stability or other hazards. 

b. Where the buffer of the restored watercourse would extend beyond a 
required setback the applicant shall obtain written agreement from the affected 
neighboring property owner. The city may deny a request to restore a 
watercourse if it results in buffers being adjusted and increased onto adjacent 
properties.  

C. Impervious Surfaces. Impervious surface shall not be permitted within a 
watercourse or watercourse buffer except as specifically provided in this chapter. 

D. Development Standards. 
1. Type 3 watercourses may be relocated when such relocation results in 

equivalent or improved watercourse functions. Type 1 and 2 watercourses shall 
not be relocated except through the reasonable use exception. 

2. Existing watercourses shall not be placed into culverts except as provided 
by the allowed alterations or reasonable use exception. When culverts are 
allowed, they shall be designed to mitigate impacts to critical area functions. 
Oversize and open bottom culverts lined with rock that maintain a semi-natural 
stream bed are preferred to round culverts. (Ord. 08C-01 § 3; Ord. 05C-12 § 5). 

19.07.080 Wetlands. 
A. Wetland Designation. All property meeting the definition of a wetland in the 

Wetland Manual is designated as a wetland. 
B. Wetland Ratings. Wetlands shall be rated as Category I, Category II, 

Category III or Category IV according to the wetland classification system. 
C. Wetland Buffers. 
1. Standard Wetland Buffer Widths. The following standard buffer widths shall 

be established from the outer edge of wetland boundaries: 

Wetland 
Type 

Standard 
(Base) 
Buffer 

Width (feet)

Minimum 
Buffer Width 

with 
Enhancement 

(feet) 
Category I* 100 50 

Category II 75 37 

Category III 50 25 

Category IV 35 25 

*    Note: There are no known Category I wetlands in the city. 
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2. Reduction of Wetland Buffer Widths. The code official may allow the 
standard wetland buffer width to be reduced to not less than the minimum buffer 
width in accordance with an approved critical area study when he/she determines 
that a smaller area is adequate to protect the wetland functions, the impacts will 
be mitigated consistent with MICC 19.07.070(B)(2), and the proposal will result in 
no net loss of wetland and buffer functions.  

3. Averaging of Wetland Buffer Widths. The code official may allow averaging 
of the standard wetland buffer widths in accordance with the criteria of MICC 
19.07.070(B)(3). 

D. Alterations. Category III and IV wetlands of less than one acre in size may 
be altered if the applicant can demonstrate that the wetland will be restored, 
enhanced, and/or replaced with a wetland area of equivalent or greater function. 
In cases where the applicant demonstrates that a suitable on-site solution does 
not exist to enhance, restore, replace or maintain a wetland in its existing 
condition, the city may permit the applicant to provide off-site replacement by a 
wetland with equal or better functions. The off-site location must be in the same 
drainage sub-basin as the original wetland. (Ord. 05C-12 § 5). 

19.07.090 Wildlife habitat conservation areas.  
A. Designation. Bald eagles are the only endangered or threatened non-

aquatic wildlife species known to inhabit Mercer Island and the city designates 
those areas used by these species for nesting, breeding, feeding and survival as 
wildlife habitat conservation areas. If other non-aquatic species are later added 
by the State Washington Fish and Wildlife Department as endangered or 
threatened as set forth in WAC 232-12-011 through 232-12-014, as amended, 
the city council will consider amending this section to add such species. The 
provisions of this section do not apply to any habitat areas which come under the 
jurisdiction of the city’s shoreline master program. The city’s watercourse, 
wetland and shoreline regulations in this chapter provide required protections for 
aquatic species.  

B. Establishment of Buffers. For any wildlife habitat conservation area located 
within other critical areas regulated in this chapter, the buffers for those critical 
areas shall apply except where species exist that have been identified by the 
State Department of Fish and Wildlife as endangered or threatened. If such 
species are present, the applicant shall comply with all state or federal laws in 
connection with any alteration of the wildlife habitat conservation area and the 
code official may require a critical area study. 

C. Seasonal Restrictions. When a species is more susceptible to adverse 
impacts during specific periods of the year, seasonal restrictions may apply. 
Activities may be further restricted and buffers may be increased during the 
specified season. (Ord. 05C-12 § 5). 

19.07.100 Shoreline areas. 
Shorelands directly impact water quality as surface and subsurface waters are 

filtered back into the lake. Additionally, shorelines are a valuable fish habitat area 
characterized by lake bottom conditions, erosion tendencies, and the proximity to 
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watercourse outfalls. These may combine to provide a suitable environment for 
spawning fish. 

A. Critical Areas Delineations. 
1. A survey to determine the line of ordinary high water (OHW) shall be current 

to within one year of the application for single lots, short subdivisions, long 
subdivisions, or lot line revisions. 

2. The survey may be included in the site construction plan (see MICC 
19.07.060, Reports and Surveys) or waived by city staff if the OHW has been 
delineated by an existing bulkhead. 

3. Mark the shoreline setback on the site prior to the preconstruction meeting. 
B. Site Development. 
1. A 25-foot setback from OHW is required. 
2. If a wetland is adjacent to the shoreline, measure the shoreline setback from 

the wetland’s boundary. 
C. Site Coverage. The amount of impervious surfaces which will be permitted 

is as follows: 
Distance from OHW Impervious Surface Limitations 

0 – 25 feet 10% – No building(s) allowed 

26 – 50 feet 30% – Structure(s) allowed 

 
D. Storm Water and Erosion Control. Erosion control devices shall be installed 

along the boundaries of the shoreland setback following the preconstruction 
meeting and prior to clearing or grading. 

E. Alteration. Any alteration in this area requires either: (1) a shoreline 
exemption or (2) a substantial development permit, a building/ grading permit, 
and storm water permit. Some development or alteration may also require a 
conditional use permit. (Ord. 08C-01 § 3; Ord. 05C-12 § 6; Ord. 02C-09 § 6; Ord. 
99C-13 § 1. Formerly 19.07.050). 
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