
 
 
 
 

Community Development 
Planning Division 

SUPPLEMENTAL STAFF REPORT 
 

 
To: Lake Oswego Planning Commission 
From: Jonna Papaefthimiou, AICP, Natural Resources Planner 
Date:   November 19, 2008  
Subject: Proposed Changes to the Sensitive Land Ordinance (LU 08-0051) 
 
 
This report briefly summarizes the Planning Commission’s previous discussion on proposed changes to 
the Sensitive Lands Chapter of the Community Development Code, identifies the remaining issues to be 
resolved, and outlines a strategy to solicit public input on these topics.  It then proceeds with a 
discussion of some of the remaining items, taking more straightforward issues first.   
 
PREVIOUS COMMISSION CONSIDERATION 
 
At their September 22nd meeting, the Commission made an overview of all proposed changes to the 
Sensitive Lands Code.  On September 29th, the Commission reviewed in greater detail the changes 
related to Title 3 and Title 13, and recommended these changes to Council, except for required removal 
of invasive species, which was deferred for further discussion.  At their October 13th and November 10th 
meetings, the Commission reviewed proposed housekeeping changes and recommended the majority of 
these changes for adoption, deferring a few that may be policy matters beyond the scope of 
housekeeping.   
 
In the course of its review, the Commission also identified two recommendations not directly related to 
the Code update: one, that the City not charge property owners to modify resource maps if a resource is 
mapped on their property in error, and two, that the City suspend code section 50.16.040 
“Modifications to Dimensional Standards” for 180 days.   
 
In the ongoing discussion of proposed changes, the Commission also identified two significant and 
overarching issues, which are: what is a reasonable or minimum level of development on highly 
encumbered lots?  And, how shall the City balance environmental protection and impacts to neighbors 
in the review of requests for exceptions to dimensional standards on resource lots?   
 
NEXT STEPS: ISSUES AND STRATEGIES 
 
All of the code changes already recommended for Council approval by November 18th (this meeting) 
will be consolidated in a revised code section and presented for a vote at the Commission’s December 
8th meeting.  The staff report to Council will also include the Commission’s recommendation on fees.   
 
Planning Department staff has scheduled a Public Open House for December 4th and mailed a postcard 
invitation to all City landowners who may be affected by changes to the Sensitive Lands Atlas.  The 
purpose of this event will be to inform landowners of the City’s parallel effort to update the Sensitive 
Lands Code and to update them on the status of the Atlas changes.  Because staff anticipates the 
majority of the attendees’ interest will be in the map itself, the event will not detail all proposed changes 
to the code.  Rather, the event will give an overview of proposed changes so landowners can fully 
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participate in the process going forward.  Staff will brief the Commission on the results of this effort at 
the December 8th Planning Commission meeting.   
 
Staff has tentatively scheduled a follow-up public open house for Saturday, January 24th.  The target 
group at this event will be all potentially affected landowners, neighborhood leaders, and other 
interested parties.  At this event, staff will provide detailed information and solicit feedback on 
outstanding issues related to the Sensitive Lands Code Update.  Staff will provide summaries of the 
public input for the Commission at their following meeting.  At that time, the Commission can finalize a 
schedule and approach for resolving the remaining Sensitive Lands Code changes.   

 
 

DISCUSSION OF PROPOSED CHANGES 
 
This report presents with some detail the remaining proposals that provide relatively straightforward 
opportunities to improve the functioning of the code: changes intended to clarify graphics and simplify 
the review of small projects.  Following these items, the staff report provides a general discussion of the 
two overarching questions identified by the Commission: the definition of a “reasonable house” and 
how to balance protecting natural resources and neighborhood character.   
 
All the issues remaining for Commission discussion are potentially substantive.   
 
Improved Graphics 
Administration of the code depends upon the application of diagrams that show where resources are 
located and how their boundaries are determined.  The proposed changes are not intended to modify 
the meaning of these visual aids, but they would provide more realistic pictures and descriptive text to 
make the diagrams more understandable.  These changes would also amend administration of the atlas 
so that it would show not only streams, wetlands, and tree groves, but also the required buffers around 
streams and wetlands, in order to give a more realistic impression of the area affected by the code.     
The specific changes are: 
 

Section 50.16.005 Overview 
Subsections (2) and (3) require that City atlases show not only the resource but also the RP 
buffer areas, since development is restricted in RP buffer areas.  This adjustment would not 
change the methodology for calculating the buffer, or the regulations that apply to the buffer.   
This change would only allow the buffer to be shown in the atlas, so that landowners could 
better understand where regulations apply.   

 
Section 50.16.035 Delineation of Resources   
Subsection (3) repeats the requirement that atlases show the resource buffer as well as the 
resource.   

 
Appendix 50.16 B Delineating Stream Corridors 
This section illustrates how stream corridors are delineated in the City.  Changes are proposed to 
the diagrams to make them more legible and to better reflect common site conditions.  The 
substantive improvements proposed are to:  

  
a) Define a “steep slope” as a slope of 25% or greater; the code refers to “steep slopes” but 

there is no numeric standard; 
b) Measure the top of bank from the edge of fill rather than estimating the pre-fill 

boundary, since determining a past condition is difficult and often seems subjective; and  
c) Define the top of bank of a stream at a culvert, because no method is currently provided. 
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The old and new diagrams are compared below and on the following pages.   
 
 

Fig. 1 (above): NEW diagram showing stream corridor boundary for small flatland stream. 

Fig. 2 (above): OLD diagram showing stream corridor boundary for small flatland stream.   
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Fig. 3 (above): NEW diagram showing stream corridor boundary for wide flatland stream.   

 
 
 
 
 
 
 
 
 
 
 
 
 
 

Fig. 4 (above): OLD diagram showing stream corridor boundary for wide flatland streams.   
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Fig. 5 (above): NEW diagram showing stream corridor boundary for stream with wetlands.      
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Fig. 6 (above): OLD diagram showing stream corridor boundary for stream with wetlands.     
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Fig. 7 (above): NEW diagram showing stream corridor boundary for stream in ravine.     

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Fig. 8 (above): OLD diagram showing stream corridor boundary for stream in ravine.     
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Fig. 9 (above): NEW diagram showing stream corridor boundary for sites with varied terrain.       

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Fig. 10 (above): OLD diagram showing stream corridor boundary for varied terrain.         
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Fig 11 (above) and Fig. 12 (below) These two NEW diagrams show buffers on culvers.  They do not 
replace old diagrams.   
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Simplification of the review process   
The City’s code now sets a high standard, requiring review of all land disturbance within a resource area.  
This means that projects which would be considered exempt in another district – repair of existing 
structures, pathways, plantings to improve water quality – require review in a formal land-use process 
when they take place in or near designated sensitive lands.  Staff and landowners generally find the 
review process burdensome for very small projects.  In these cases, the review often does not provide 
much environmental benefit, except the opportunity to discuss the project and recommend best 
construction practices to the builder (e.g. recommend native plants, describe how to install temporary 
protective fencing).  Taken together, this group of changes eliminates formal review of very small 
projects, and simply requires landowners to use best practices.  With these changes, the City would 
continue to provide information and code enforcement to ensure that best practices were employed.   
 
The following specific changes are proposed:    

 
Section 50.16.015 Applicability 
Subsection (2)(a) modifies the standard for environmental review so that it is triggered by 
“development” rather than “land disturbance.”  Land disturbance is not defined in the code, but 
has been interpreted to mean literally any action that scratches the surface of the earth.  
Development is defined in the code as “Any man-made change to improved or unimproved real 
property, including, but not limited to, construction, installation or alteration of a building or 
other structure, change of use, land division, establishment or termination of a right of access, 
storage on the land, grading, clearing, removal or placement of soil, paving, dredging, filling, 
excavation, drilling or removal of trees.”  While this is still includes a broad array of activities, it 
is a more reasonable and well-understood trigger for review than “land disturbance.”   

 
Section 50.16.015 Applicability 
Subsection (3)(c) creates an exception to review requirements so that development (as defined 
above) that does not create any new structures or permanently remove any native vegetation 
does not require environmental review; e.g. replacement of an existing deck or planting a tree. 
This has previously been allowed as “normal maintenance” for structures like a deck, but 
projects like tree-planting technically still require review.     

  
Section 50.16.030 Environmental Review 
This section is added to set standards for small projects that are “development” and that do 
trigger the applicability standards above but that would be exempt if they did not take place in 
sensitive lands (e.g. a trail that will permanently remove some plants).   These developments 
would still not require a formal application, but would still need comply with the following 
standards (and be subject to citation if not).  Specifically: 
 
Subsection (1) says that the section applies to “exempt development,” which is defined in Lake 
Oswego Code section 50.79.005 as: 
  

1.    Landscaping or landscape alterations, unless such landscaping or alterations 
would modify or violate a condition of approval of a prior permit.  In such 
instance, the permit shall be processed as a modification of the prior permit. 
2.    Normal or emergency repair or maintenance of public or private buildings, 
structures, landscaping or utilities. 
3.    Construction of a structure that does not require a building permit. 
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4.    Interior remodeling which does not change a structure's occupancy 
classification or change the structure to a use that does not qualify as a permitted 
use in the zone. 
5.    Exterior remodeling of a structure that does not require a building permit. 
6.    Street vacations. 
7.    Temporary structures and uses listed in LOC 50.14.010 or which are for 
relief of victims of disaster or in an emergency. 

 
Subsection (1) (i) says that the projects now exempt from review must still meet the 
development standards for the district, e.g. this exception cannot be used to permit a 
development that is prohibited elsewhere in the code.   

 
Subsection (1)(ii) says that the projects must comply with construction standards, e.g. erosion 
control standards. 

 
Subsection (1)(iii) says the projects must still avoid and minimize impacts to the resources area.   

 
Subsection (1)(iv) says that the applicant must still provide mitigation if impacts are anticipated.   

 
Subsection (2) restates that the standards outlined in the rest of the code still apply to all 
development that does not meet the definition of “exempt development.”   

   
Section 50.16.035 Delineation of Resources   
Subsection (4)(b) eliminates the requirement for resource delineation for projects that consist 
solely of resource enhancement, landscaping, or tree removal that is compatible with resource 
protection.   Professional delineation and surveying are costly, and requiring delineation 
discourages private landowners from carrying out resource enhancement projects, which by 
definition create a public benefit.     
 
Section 50.16.075 RP District Development Standards 
Subsection (2)(a)(viii) specifically allows signs and kiosks as accessory uses to roads, trails and 
public facilities.  This change recognizes that while signs are technically “development,” 
directional and interpretative signs are normal and desirable adjacent roads and trails, and should 
be allowed where roads and trails are allowed.  This section does not exempt any signs from the 
Sign Code, and it says signs/kiosks with a footprint greater than 12 square feet must be reviewed 
separately.   

 
The “Reasonable House” 
As a matter of fairness, and to prevent a legal taking, the City guarantees the opportunity to construct at 
least one single-family house on any legal lot, even if that lot is mostly or totally encumbered by natural 
resources.  However, the Code is silent on the issue of what constitutes a reasonable-sized house, or 
whether a landowner is entitled to other improvements such as accessory structures or conventional 
landscaping.  In the absence of Code guidance, the City Attorney’s Office has provided an opinion that 
“reasonable development” is a dwelling with the maximum lot coverage permitted on the minimum lot 
in the zone, plus the minimum additional development required to provide access to the dwelling (e.g. a 
driveway).  No accessory structures or conventional (non-native) landscaping are permitted.   
 
As part of the Code update, the City should formally adopt the City Attorney’s Office guidance, or 
develop a new method to determine “reasonable development.”  Three possible definitions are 
proposed below and compared with the City’s current method.  The alternatives are based on the way 
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that totally encumbered lots are treated in Metro’s model code and the City of Portland Development 
Code, and how the City presently determines a reasonable height for development on flag lots.    
 
Several of the options presented rely on the concept of “maximum disturbance area.”  The maximum 
disturbance area refers to all developed areas of the lot, including primary and accessory structures, 
paved areas, and non-native landscaped areas such as lawns and flowerbeds.  The designation of a 
maximum disturbance area rather than a maximum house size provides an opportunity for conventional 
landscaping and accessory structures if the house and driveway footprints are correspondingly reduced.  
The options are:   

 
Current Approach: Owners are entitled to the maximum development area allowed on the 
minimum lot in the zone.  This is the City’s current approach.  It does not address landscaping 
or paving on the lot.   

 
Option A: Owners are entitled to a maximum disturbance area of 50% of the minimum lot size 
for the zone, 50% of the actual lot size, or 5,000 square feet, whichever is least.  This is similar to 
the City of Portland’s approach.   

 
Option B: Owners are entitled to the maximum lot coverage permitted on the minimum lot in 
the zone, plus an additional disturbance area for paving, landscaping, etc. equal to 50% of the 
maximum lot coverage.  This is a modification of the City’s current approach. 

 
Option C: Owners are entitled to a house as large as the average square footage of all abutting 
houses.  Empty lots are treated as the maximum FAR for the minimum lot size in the zone.  The 
disturbance area may be up to 150% of the footprint of the average house.  This is a 
modification of the City’s current approach to height on flag lots.   

 
For a hypothetical lot of 12,000 square feet located in an R-10 zone, the allowed development under 
each scheme would be: 
 
 Current  Option A Option B Option C 
Lot coverage for 
primary structure 
(excludes garage) 

Zone max for 
10,000 SF lot: 
3,500 SF if <25’ 
2,500 SF if >25’ 
 

Zone max for 
12,000 SF lot: 
4,200 SF if <25’ 
3,000 SF if >25’ 
provided total 
disturbance area 
still <5,000 SF 

3,500 SF if <25’ 
2,500 SF if >25’ 
 

Average SF of 
dwellings on 
adjacent lots  

Total improved 
area (dwelling + 
garage + driveway 
+landscaped area) 

Primary structure 
above + 200 SF 
garage + 
minimum 
adequate (safe) 
driveway  

5,000 SF  5,250 SF if <25’ 
3,750 SF if >25’ 
 

Average SF of 
dwellings on 
adjacent lots + 
50% non-dwelling 
improvements 

 
The staff presentation will provide additional graphics / photos to illustrate these options.   
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Balancing Environmental Protections and Neighborhood Compatibility 
City Code currently provides an opportunity for landowners whose lots include protected streams, 
wetlands, or tree groves, to apply for a modification of dimensional standards (building setbacks, lot 
size, lot width, lot depth) through a minor development application that is not a variance.  The standard 
for approval of the modification is to demonstrate that compliance with the dimensional standard would 
cause the development to disrupt lands within the resource area, and that the modification would better 
protect the resource.  There are two potential problems with this approach: one, landowners can receive 
a modification even if they have a reasonable opportunity for development that meets the setbacks; and 
two, neighborhood compatibility and impact to neighbors receive no consideration in the review 
process.  The Code update provides an opportunity address these issues.   
 
The first issue, that the modification process is available for “larger than reasonable” houses, can be 
solved by allowing landowners to apply for a modification only when they are otherwise precluded from 
building a reasonable house, as determined in the foregoing discussion.  (To make modifications beyond 
this, landowners could still apply for a Class I or Class II variance.)  Staff recommends that such a 
standard be adopted.   
 
Balancing efforts to protect natural resources with the impact to neighbors is a more difficult issue.  
Commissioner Brockman provided staff with thoughtful written input on this issue; the following 
suggestions are based in part on her suggestions.   
 
Essential considerations in reviewing modification applications should include: 
 
1) Not detrimental to public health or safety.  This is a standard for Class I variances, and the same 

standard should be applied to applications for modifications; basic health and safety issues such as 
auto and pedestrian visibility and emergency access should always be considered.     
 

2) Not materially injurious to properties or improvements within 300 feet of the property.  This 
is also a basic standard for Class I variances that should be given due consideration.   
 

3) Compatible with the scale of existing development.  If “reasonable development” is well-
defined, and modifications to the standards are granted only to achieve this minimum reasonable 
standard, the result should be development that is generally comparable in size to existing 
development (assuming existing development is also “reasonable”).    

 
Numeric standards for the size of the modification and height limits for portions of structures that 
intrude on the standard setbacks could provide additional assurances of compatibility.  The numeric 
standards presented here are provided for discussion and not as strong staff recommendations:    
 

i) No setbacks may be modified to be less than 50% of the underlying zone setback.  
This would prevent structures from being located too differently from adjacent structures.    

 
ii) No setbacks may be modified to be less than 5 feet.  The City could also set an absolute 

minimum distance between the primary structure and the property line, in addition to 
standard (i) above.   

 
iii) Portions of structures that intrude more than 20% into the standard setback may be 

no taller than 18 feet.   This creates an opportunity for development while preventing 
imposing walls very near the property line.  A 20% standard is proposed because a Class I 
(minor) variance would allow structures up to the maximum height of the zone to intrude up 
to 20% into the setbacks.    
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4) Not infringing on the privacy of adjacent lots.  If a setback modification is relatively small, this 

may be assumed.  If the modification is more significant, the applicant could be required to 
demonstrate that privacy is protected by providing information on specific building locations and 
elevations and on the location and orientation of windows and other openings.   

 
Finally, to streamline the review of small modifications and provide a clear and objective application 
path, the Commission may also wish to consider a two-tiered review of applications for modification, 
with relatively smaller modifications meeting objective standards, and those with more significant 
modifications addressing a discretionary standard and subject to more restrictive conditions of approval.  
 
 The result would be a standard like:     
 
1) Minor modification of setback.  On resource-encumbered lots, a modification of the setbacks of 

the base zone on resource lots may be approved as a minor modification if the change is the 
minimum necessary to provide a reasonable use of the lot, and the proposed development meets all 
of the following standards:   

i) Not detrimental to public safety. 
ii) Not materially injurious to adjacent properties. 
iii) Maintains at least 65% of the standard setback AND setbacks of at least 5 feet on all sides, 

OR maintains an existing non-conforming setback that is at least 50% of the standard 
setback. 

iv) Will not create any new portion of a structure more than 18 feet tall within the area of the 
standard setback. 

 
2) Major modification of setback.  On resource-encumbered lots, a modification of the setbacks of 

the base zone may be approved as a major modification if the change is the minimum necessary to 
provide a reasonable use of the lot and it meets all of the following standards: 

i) Not detrimental to public safety. 
ii) Not materially injurious to adjacent properties. 
iii) Maintains at least 50% of the standard setback AND setbacks of at least 5 feet on all 

sides. 
iv) Creates new portions of a structure more than 18 feet tall only in the 20% of the setback 

nearest the standard building envelope. 
v) Is compatible in scale with adjacent development. 
vi) Does not infringe on the privacy of adjacent lots.   

 
The City Attorney’s Office will reformat the code language above before it is ready for final deliberation 
by the Commission.   
 
RECOMMENDATION  
 
Staff recommends that the Commission review and make decisions on the proposed changes related to 
graphics and simplification of review, and then provide guidance to staff to develop preferred option(s) 
for definition of reasonable development and balancing of interests on resource-encumbered lots.  The 
Commission is also invited to provide feedback on planned public involvement opportunities.   
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