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503-635-0270 
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TO:  William Garr, Planning Commission Chair 
  Planning Commission members 
 
CC:  Ron Bunch, Planning Director 

Denny Egner, Assistant Planning Director - Long Range  
 
FROM:  Evan P. Boone, Deputy City Attorney 
 
SUBJECT: Annexation and Sensitive Lands – LOC 50.01.004.4 
  LU 12-0053 
 
DATE:  March 22, 2013 
 

Questions and Answers: 
 
1. The word "may" in [LOC 50.01.004.5.c] suggests a discretionary standard. Can the Planning 
Commission decide it does not want to complete the ESEE1

 
 Analysis at this time?   

No.  LOC 50.01.004.5.c. does not alter the Planning Commission’s requirement when reviewing a 
quasi-judicial zoning application to apply the criteria and make a recommendation to the City 
Council. 

  
2. Since the ESEE Analysis is a discretionary analysis, even if the resources have HAS scores over 35, 
could the Planning Commission decide that the social costs, for example, outweigh the environmental 
benefits?   
 

Yes, based upon evidence, the Planning Commission could find that pursuant to the Commission’s 
ESEE, that the resource does not merit a Resource Protection (RP) and/or Resource Conservation 
(RC) designation, and so recommend to the Council.   

1 "ESEE consequences" are the positive and negative economic, social, environmental, and energy (ESEE) consequences that 
could result from a decision to allow, limit, or prohibit a conflicting use.  OAR 660-023-010(2).  See also OAR 660-023-040 
(attached); and LOC 50.07.004.8.a.i. 

MEMORANDUM 
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Background:    
 
The Planning Commissioner is considering an application by the City of Lake Oswego to amend the 
Comprehensive Plan Map and Zoning Map to designate a Resource Protection (RP) District for a Class I 
stream corridor and wetland, an RP District for a Class II stream corridor, and a Resource Conservation (RC) 
District for a tree grove at 13150 SW Riverside Drive and the adjacent railroad right-of-way.  (LU 12-0053). 
 
A pending annexation petition is the result of the extension of sewer service to 13150 SW Riverside Dr., per 
the request and execution of an Annexation Contract.  The City has exercised the Annexation Contract and 
commenced annexation proceedings.   
 
Wildlife Habitat Assessment Scores (HAS) were performed in 2007 regarding the natural resources on the 
site: 
 

“There are three natural resources on the subject properties: a tree grove, a perennial stream with 
an associated wetland, and an intermittent stream. The resources were ranked with the standard 
Wildlife Habitat Assessment form to determine the Habitat Assessment Score (HAS). The tree grove 
(site 3729) received a HAS of 37, the perennial stream and associated wetland (W-5002) received a 
HAS of 56, and the intermittent stream (W-5004) received a HAS of 37. All three natural resources 
are therefore considered significant under LOC 50.07.004.8.a.v and 50.07.004.8.a.vi.” 

 
  Staff Report, LU 12-0053, pg. 4 
 
City staff also prepared a preliminary ESEE Analysis (Exhibit F-1, pg. 5), concluding that the benefits of 
protection under the Sensitive Lands Overlay District program outweighed the costs / disadvantages of not 
protecting the resources under the Sensitive Lands Overlay District (RP / RC) program. 
 

The subject properties contain significant riparian and upland habitat resources that could be 
negatively impacted by intensified development. These impacts can be reduced by development 
restrictions. As the ESEE analysis demonstrated, these restrictions have positive social, 
environmental, and energy impacts. The economic impact is uncertain, but it is likely of small 
absolute value. Protection of these resources will allow development to move forward while 
ensuring that local residents continue to enjoy good water quality, the presence of local wildlife, 
and a healthier natural environment. 

 
Finding the resources to be significant and that the preliminary ESEE analysis would indicate that 
imposition of the Sensitive Lands overlay districts on the property was warranted, City staff initiated the 
application for the Comprehensive Plan Map and Zoning Map amendments pursuant to LOC 50.01.004.5.c 
(quoted on page 3). 

EXHIBIT F-2/PAGE 2



Discussion: 
 
A. First Question 
 
The word "may" in [LOC LOC 50.01.004.5.c] suggests a discretionary standard. Can the Planning 
Commission decide it does not want to complete the ESEE Analysis at this time? 
 

1. Code Section to be Interpreted 
 

“When evidence indicates that a resource that potentially qualifies for an RP or RC District 
designation exists on territory to be annexed, the City may conduct an Economic, Social, 
Environmental, and Energy (ESEE) Analysis and determine whether such a zone should be imposed 
pursuant to LOC 50.07.004.8, Sensitive Lands Overlay Districts. City staff may request a delay in the 
effective date of annexation to complete review.” 

 
 2. Who is “City” in exercising the “may” – Planning Commission or Staff? 
 
The interpretation of the first “may” in LOC 50.01.004.5.c (formerly LOC 50.05.0025(c)) was previously 
before the Planning Commission in LU 12-0001 (13601 SW Goodall Road).  That case similarly involved a 
city application for amendment of the Comprehensive Plan and Zoning maps to designate Sensitive Land 
overlay districts.2

 
 

The Commission’s findings addressed the Planning Commission’s role in reviewing the application, and 
whether or not LOC 50.01.004.5.c applied to the Planning Commission:  
 

“[T]he question to the Commission is whether or not the [ESEE] evaluation meets the criteria for 
designation.  … The Commission finds that it must apply the criteria set forth in LOC 50.16.020 (now 
LOC 50.07.004.8.a); the Commission finds that it does not have the latitude under the cited code 
sections to not consider the ESEE analysis in a single lot, quasi-judicial determination of a legislative 
policies that interested persons desire or speculate that the City will undertake in the future.” 

 
  Lake Oswego Planning Commission Findings, pg. 3-4, LU 12-0001 (4/2/12)3

 
 

In a quasi-judicial proceeding for a Comprehensive Plan and Zoning Map amendment, the Planning 
Commission reviews the application to determine if the criteria has been met, and makes its 
recommendation4

2 Specifically, the site involved approximately 0.24 acres of Resource Protection (RP) District for a Class II stream and 0.62 acres of 
Resource Conservation (RC) District for a tree grove on properties located at 13601 Goodall Road (21E04CB tax lot 2201), 
adjoining tax lots 2200 and 2300, and the abutting area of Goodall and Hazel Roads right-of-way. 

 to the City Council.  As noted above, the Planning Commission found in 2012 that it did 
not “have the latitude .. to not consider the ESEE analysis” when presented in a quasi-judicial application.  
The Planning Commission found that it is not the party that exercises the discretionary “may.”  Accordingly, 
LOC 50.01.004.5.c does not authorize the Commission to not review the submitted ESEE Analysis at this 

3 Approved 4 (Bhutani, Gaar, Gustafson, Johnson) – 2 (Glisson, Prager). 
4 “In the case of a major development which requires an amendment of the Comprehensive Plan, or the text or map of this 
Code, the hearing body’s order adopted pursuant to subsection 4.g.ii of this section shall be considered a recommendation to 
Council and not a final decision..”  LOC 50.07.003.4.g.iii. 
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time.5

 
   

Attached are excerpted copies of the Planning Commission’s Findings, Council Report, and council minutes 
regarding LU 12-0001. 
 
3. Second Question 
 
Since the ESEE Analysis is a discretionary analysis, even if the resources have HAS scores over 35, could the 
Planning Commission decide that the social costs, for example, outweigh the environmental benefits? 
 
 A. Reviewing Body Review of Resource Significance and ESEE Analysis 
 
The Planning Commission’s review of the application and the criteria against which the application and 
evidence are judged is found in LOC 50.07.004.8.a.6

 

  The determination that a resource should be protected 
under the City’s Sensitive Lands provisions is a two-part test:  Significant Resource and ESEE. 

The Planning Commission and, following the Planning Commission’s recommendation, the City Council are 
the “reviewing authority” to determine if “the proposed resources are "significant resources," by meeting 
the requirements of either subsection 8.a.v of this section (stream or wetland) or subsection 8.a.vi of this 
section (tree grove), and if an ESEE analysis shows that the resources are required to be protected.”  LOC 
50.07.004.8.a.iii.2.   
 
Pursuant to LOC 50.01.004.5.c, staff conducted an ESEE Analysis to determine whether an application for 
Sensitive Lands zoning upon annexation should be submitted.  The Planning Commission is to review the 
evidence presented and recommend to the City Council that either the staff-proposed ESEE be approved or 
that a revised ESEE be approved, based upon the evidence presented. 
 

5 As the Commission found in 2012, LOC 50.01.004.5.c is not the review criteria for the Planning Commission; rather it is LOC 
50.07.008.a (formerly LOC 50.16.020).  LOC 50.01.004.5.c authorizes city staff’s submission of an application for a Sensitive Lands 
overlay district determination for property that is pending annexation (if the staff concludes that a RP or RC district zone should 
be imposed at the time of annexation), and authorizes city staff to recommend to the City Council continuance of the annexation 
application while the Sensitive Lands Overlay determination is pending.   
6 8. SENSITIVE LANDS OVERLAY DISTRICTS 
a.    Criteria for Designating Property within an Overlay District 

i.    Goal 5 Analysis Required 
In order to include an individual property, a portion of a property, or a group of properties within an RP or RC overlay district, 
the reviewing body shall find that the resource on the site or sites has been ranked and evaluated through an Economic, 
Social, Environmental, and Energy (ESEE) Process Analysis in compliance with Statewide Land Use Planning Goal 5 and merits a 
Resource Protection (RP) and/or Resource Conservation (RC) designation. 
 **** 
 iii.    Addition of Resources 

(1)    Submission of Application 
**** 
(2)    Criteria 
The reviewing authority shall adopt a Comprehensive Plan Map and Zoning Map amendment to add the resource to 
the Sensitive Lands Atlas, and designate the RP district or RC district, as applicable, if the reviewing authority finds that 
the proposed resources are "significant resources," by meeting the requirements of either subsection 8.a.v of this 
section (stream or wetland) or subsection 8.a.vi of this section (tree grove), and if an ESEE analysis shows that the 
resources are required to be protected. 
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 B. ESEE Analysis 
 
LOC 50.07.004.8.a.iv7

 

 sets forth the “Lake Oswego ESEE Methodology” for tree groves and stream 
corridors / wetlands.  This section suggests that the HAS for a tree grove, and that the HAS together with a 
consideration of the scenic value of a stream corridor / wetland are the facts considered for the Lake 
Oswego ESEE.  Such a limited methodology would not include the consideration of conflicting uses.  If read 
so narrowly, this methodology section would conflict with LOC 50.07.004.8.a.i (Goal 5 Analysis Required), 
the criteria section (LOC 50.007.004.8.a.iii(2)), and indeed Goal 5, which provides for a Goal 5 ESEE conflict 
identification and evaluation process (OAR 660-023-040, attached): 

LOC 50.07.004.8.a.i  Goal 5 Analysis Required 
In order to include an individual property, a portion of a property, or a group of properties within 
an RP or RC overlay district, the reviewing body shall find that the resource on the site or sites has 
been ranked and evaluated through an Economic, Social, Environmental, and Energy (ESEE) 
Process Analysis

 

 in compliance with Statewide Land Use Planning Goal 5 and merits a Resource 
Protection (RP) and/or Resource Conservation (RC) designation. 

LOC 50.10.003.2  Definitions 
ESEE Process Analysis 
The Economic, Social, Environmental, and Energy Analysis required under Statewide Land 
Use Planning Goal 5. The purpose of the ESEE analysis is to balance the relative value of an 
inventoried natural resource against conflicting uses and thereby determine an appropriate 
level of protection through land use regulations. The ESEE analysis that formed the factual 
basis for the Sensitive Lands Overlay Districts (LOC 50.05.010) and was used initially to 
designate properties for protection under the program is the Lake Oswego Resource Areas 
Report and ESEE analysis, dated April 1, 1997, as revised on July 15, 1997. 

 

7 8. SENSITIVE LANDS OVERLAY DISTRICTS 
a.    Criteria for Designating Property within an Overlay District 
**** 
iv.    Methodologies 
The methodologies for determining whether or not the criteria for designation of a resource has been met shall be the 
following: 
(1)    Lake Oswego ESEE Analysis Methodology to Be Utilized 
The City shall determine: 
(a)    Tree grove: The Wildlife Habitat Assessment Score (HAS); or 
(b)    Stream corridors and wetlands: The Oregon Freshwater Wetland Assessment Methodology developed in the City of Lake 
Oswego Resource Areas Report and ESEE Process Analysis for evaluation and comparison of inventoried sites pursuant to 
Statewide Land Use Planning Goal 5. The HAS is a numerical ranking applied in an ESEE inventory which represents the relative 
wildlife values of a given natural resource site. Six features are evaluated to determine the total Wildlife Habitat Assessment 
Score: Water; Food; Cover; Disturbance; Linkage; Unique Features. In addition, the City shall consider the scenic value of the 
resource pursuant to the methodology established in the ESEE analysis. See Lake Oswego Resource Areas Report and ESEE 
analysis dated April 1, 1997, as revised on July 15, 1997, on file with the Lake Oswego Community Planning and Building Services 
Department. 
(2)    Oregon Freshwater Wetland Assessment Methodology 
The City shall utilize the then current Oregon Freshwater Wetland Assessment Methodology, as adopted by the Oregon Division 
of State Lands, to evaluate wetland sites with respect to water quality and hydrologic control functions. 
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The Planning Commission is to determine the resource significance and the ESEE Process Analysis, from the 
evidence presented, and to make a recommendation to the City Council whether or not the resource 
merits a Resource Protection (RP) and/or Resource Conservation (RC) designation.  LOC 50.07.004.8.a.i, 
iii(2). 
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 1 
Following are the supplementary findings and conclusions of this Commission: 2 
 3 
The Planning Commission received testimony opposed to the application from four individuals.  The 4 
property owner did not testify.  No written testimony was received. 5 
 6 

1. There was testimony that the City should not have adopted the Sensitive Lands program (LOC 7 
Article 50.16) as it now exists for the following reasons: 8 

a. Sensitive Lands regulations impact a small percentage of the properties in the City.  9 
Other City regulations provide full protection for environmental resources, and properties 10 
without Sensitive Lands Overlay Districts are developed without negative environmental 11 
impacts. 12 

b. Sensitive Lands regulations devalue private properties and make them difficult to sell. 13 
c. Metro and the State do not require the City to protect tree groves; tree grove protection is 14 

a City-created program.  The Comprehensive Plan intended tree grove protection to 15 
apply to significant groves on public property. 16 

d. The City’s definition of a stream does not match Metro’s definition under Title 3. 17 
 18 

The Planning Commission notes that the issue before the Commission is limited to determining 19 
whether or not the criteria of LOC 50.05.025 and LOC 50.16.020 are applicable to the subject 20 
property [see also LOC 50.75.005(2) and 50.83.035(2)], not whether the underlying legislative 21 
policy choices that are contained in LOC 50.05.025 and 50.16.020 were “correct.” 22 
 23 

2. There was testimony that the stream is in fact a “roadside ditch,” not a significant resource and 24 
does not meet the designation criteria for a Resource Protection (RP) District, for the following 25 
reasons: 26 

a. The Stream Corridor Site Summary prepared by the consultant gave the subject stream a 27 
rating of “low” for eight out of nine resource values.  The consultant’s comments state 28 
that the stream is a seasonally wet roadside ditch. 29 

b. The stream is located very close to the street and conveys storm water, thus functioning 30 
as a roadside ditch.  Roadside ditches throughout the City are not subject to Sensitive 31 
Lands regulations.  See LOC 50.02.005 Definitions:  32 

 33 
“Stream. Flowing surface waters that produce a definable channel or bed. 34 
Stream flows can be perennial, intermittent, or ephemeral. Streams do not 35 
include ditches, storm drains, or other artificial watercourses unless they are 36 
used to convey streams naturally occurring prior to construction or have come to 37 
function as natural water courses, thus contributing to the quality of an area’s 38 
overall natural systems.” 39 

 40 
“Ditch. A manmade water conveyance channel. Channels that are manipulated 41 
streams are not considered ditches.” 42 

 43 
c. The stream collected surface water from recent heavy rains, but it is probably an 44 

intermittent stream that is dry for part of the year. 45 
d. The stream should not have received a Habitat Assessment Score (HAS) of 40.  The 46 

HAS process is subjective and lacks scientific analysis. 47 
 48 

The Commission finds that the subject resource is a stream and not a roadside ditch because it is 49 
a channelized section of the west fork of Iron Mountain Creek, which is a tributary to Tryon 50 
Creek.  The question of whether the stream is intermittent or perennial is not applicable to the 51 
designation criteria, as both constitute a “stream” per LOC 50.02.005 (see subsection 2b above).  52 
The Commission finds that the HAS methodology for stream corridors is the methodology that is 53 
required by the Code to be applied (LOC 50.16.020(4)), and that the methodology was applied to 54 
the stream by qualified professionals.  No disputing evidence was presented from a qualified 55 
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conducted.  The Commission does not interpret “may” to permit an arbitrary decision whether to 1 
conduct an ESEE evaluation. The Commission additionally finds that the ESEE analysis was 2 
conducted for the subject properties and therefore the question to the Commission is whether or 3 
not the evaluation meets the criteria for designation.  See LOC 50.05.025(3); 50.16.020(2); 4 
50.75.005(2); and 50.83.035(2).  The Commission finds that it must apply the criteria set forth in 5 
LOC 50.16.020; the Commission finds it does not have the latitude under the cited code sections 6 
to not consider the ESEE analysis in a single-lot, quasi-judicial determination because of 7 
legislative policies that interested persons desire or speculate that the City will undertake in the 8 
future.   9 
 10 
c. The Commission finds that any Council direction to staff regarding whether to proceed 11 
with the city-wide map update process does not apply to the criteria relevant in this application for 12 
the same reasons stated in subsection b above. 13 
 14 

RECOMMENDATION 15 
 16 
IT IS RECOMMENDED BY THE PLANNING COMMISSION of the City of Lake Oswego that LU 12-0001 17 
be approved by the City Council, designating: 18 
 19 
A. Approximately 0.24 acres of Resource Protection (RP) District for a Class II stream; and  20 
B. Approximately 0.62 acres of Resource Conservation (RC) District for a tree grove,  21 
 22 
on the three tax lots (tax lots 2200, 2201, and 2300 of tax map 21E04BC) and the adjoining area of 23 
Goodall and Hazel Roads right-of-way, as shown on the map in Attachment A. 24 
 25 
I CERTIFY THAT THESE FINDINGS, CONCLUSION, AND RECOMMENDATION were presented to and 26 
APPROVED by the Planning Commission of the City of Lake Oswego. 27 
 28 
 29 
DATED this   2nd   day of  April    2012. 30 
 31 
 32 
 33 

Jon Gustafson /s/  34 
      Jon Gustafson, Chair 35 
      Planning Commission 36 
 37 
 38 
 39 

Iris McCaleb /s/  40 
Iris McCaleb 41 
Administrative Support 42 

 43 
 44 
 45 
 46 
ATTEST: 47 
 48 
PRELIMINARY DECISION  -  March 12, 2012 49 
 50 
AYES:  Bhutani, Gaar, Gustafson, Johnson 51 
NOES:  Glisson, Prager 52 
ABSTAIN: None 53 
RECUSE: None 54 
EXCUSED: None 55 
ABSENT: None 56 

57 
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City Council Regular Meeting Minutes Page 1 of 23 
May 15, 2012 

 

Mayor Hoffman called the regular City Council meeting to order at 6:03 p.m. on May 15, 
2012, in the City Council Chambers, 380 A Avenue.  

Present: Mayor Hoffman, Councilors Tierney, Moncrieff, Kehoe, Gudman, Olson, and 
Jordan.   

Staff Present: David Donaldson, City Manager; Brant Williams, Assistant City Manager; 
Jordan Wheeler, Assistant to the City Manager; David Powell, City Attorney; 
Catherine Schneider, City Recorder; Christine Kirk, Public Affairs Manager; 
Guy Graham, Public Works Director; Don Johnson, Police Chief; Denny 
Egner, Assistant Planning Director; Paul Espe, Associate Planner; Laura 
Weigel, Neighborhood Planner; Andrea Christenson, Natural Resources 
Planner; Johanna Hastay, Associate Planner; Kim Gilmer, Parks & 
Recreation Department Director; Sarah Selden, Neighborhood Planner; 
Rachael Petersen, Facilities Director; Bill Baars, Library Director; Scott 
Symer, Library Assistant  

 

3. PLEDGE OF ALLEGIANCE 

Mayor Hoffman led the Council in the Pledge of Allegiance. 

4.  PRESENTATIONS  

4.1 Award Recognition, Councilor Moncrieff, Oregon Chapter of the American Planning 
Association for Distinguished Leadership by an Elected Official 

Ms. Weigel and Ms. Selden stated that Councilor Moncrieff was honored on behalf of the 
planning profession by the American Planning Association Oregon Chapter. The American 
Planning Association is an independent, not-for-profit, educational organization that provides 
leadership in the development of vital communities across the country has more than 40,000 
members. On May 11, at the Conference for the Oregon Chapter, Councilor Moncrieff was 
presented with an award for Distinguished Leadership by an Elected Official. The award 
recognizes Councilor Moncrieff’s support for planning and planners, and being an effective and 
results-oriented leader. She advocates for excellence in community planning, promotes education 
and citizen empowerment, and provides the tools and support necessary to meet the challenges of 
growth and change. Her nomination was supported by a number of colleagues and citizens. On 
behalf of the Comprehensive Plan Citizen Advisory Committee and members of the Planning 
Department, Ms. Weigel thanked Councilor Moncrieff for her support for all the work the Planning 
Department does. 

4.2  Distinguished Service Awards, Denise Dailey, Stephanie Wagner, and Douglas A. 
Rich, Natural Resource Advisory Board 

Mayor Hoffman presented Distinguished Service Awards to Denise Dailey, Stephanie Wagner, 
and Douglas A. Rich in appreciation for serving as Natural Resources Advisory Board members.  
Ms. Wagner and Mr. Rich were absent, and the awards will be presented to them in the near 
future. 

4.3 National Police Week Proclamation  

CITY COUNCIL REGULAR MEETING
MINUTES 

MAY 15, 2012 
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City Council Regular Meeting Minutes Page 6 of 23 
May 15, 2012 

the size and drive-in window restrictions ensure that the specialized food store use remains 
subordinate to the dominant employee-intensive purposes of both of these zones.  

Staff worked with the business community to gauge the level of support for this proposed 
amendment, and there is good support as is evident from the exhibits. As outlined in the staff 
report, this proposed code amendment complies with the Lake Oswego Comprehensive Plan. It 
also complies with Metro’s Urban Growth Management Functional Plan. Ms. Hastay recommended 
that Council adopt Ordinance 2583. 

PUBLIC HEARING 

Mayor Hoffman opened the public hearing.  As no one wishing to testify, the hearing was closed.   

There were no questions for staff. 

Councilor Jordan moved to tentatively approve LU11-0043 and Ordinance 2583 and direct 
staff to return with findings, conclusions, and the final ordinance for adoption on June 19, 
2012. Councilor Kehoe seconded the motion. The motion passed with Mayor Hoffman, 
Councilors Gudman, Jordan, Kehoe, Moncrieff, Olson, and Tierney voting ‘aye’. (7-0), 

Councilor Moncrieff thanked the community for working with planning staff. She said it was nice 
to see the letters of support.     

8.2 Ordinance 2586, An Ordinance of the Lake Oswego City Council Amending the Lake 
Oswego Comprehensive Plan Map and Zoning Map to designate approximately 0.24 
acres of Resource Protection (RP) District for a Class II Stream and 0.62 acres of 
Resource Conservation (RC) District for a Tree Grove on the properties located at 
13601 Goodall Road (21E 04CB Tax Lot 2201), Adjoining Tax Lots 2200 and 2300, and 
the abutting area of Goodall and Hazel Roads Right-of-way.  (LU 12-0001)  

Mr. Powell indicated that this land use request involves the application of the criteria and 
standards listed in the staff report that is available from staff or on tables outside the room. He then 
reviewed the public hearing criteria and time limits for testimony.  He asked if any Council member 
needed to declare any issues in relation to ex parte contacts or any issues with relation to bias or 
conflicts of interest.  

Mayor Hoffman said he had driven by the property a couple of times. Councilor Tierney said he 
had done a site visit and read an email from the LO Stewards and opened the pictures in advance 
of recognizing that it was an ex parte contact; Councilors Kehoe, Olson, and Gudman said they 
had also done so. Mr. Powell asked for a description of the pictures since they might be an ex 
parte contact and they could become part of the record and could be rebutted. Councilor Tierney 
said they were pictures of the property that was the subject of this request. Next to them was a 
property in the neighborhood that might be more characteristic of sensitive lands.  

Councilor Olson said that Mr. Powell has informed her that because she testified at the Planning 
Commission hearing on the issue, it might be considered that she had a position of bias on the 
topic, since she went to the Planning Commission to try to inform them that she felt they were 
considering something that was in violation of current Council policy to have all further mapping of 
sensitive lands properties put on hold. She did not testify about the pros and cons of the resources 
or the annexation or anything else, just to convey her concern with proceeding with additional 
mapping at this time. She noted that the Planning Commission had asked her what Council’s policy 
was.  

Councilor Olson left the meeting at 6:58 p.m. until discussion and voting on this item was 
complete. 

STAFF REPORT 

Ms. Christenson indicated she would be presenting the proposal to apply resource protection and 
resource conservation districts to three tax lots located at 13601 Goodall Road. The three 
properties are located in the Forest Highlands neighborhood at the intersection of Goodall Road 
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and Hazel Road. They total just over 1.5 acres and are currently in the county. The proposal to 
designate the resources on this property is a result of the property owner applying for annexation 
into the City. The annexation application is the subject of Ordinance 2578, which is the next 
hearing before Council. The subject properties contain stream corridor and a tree grove. The 
stream is located on the east end of tax lot 2300, adjacent to Goodall Road. The tree grove covers 
all of tax lot 2200 and a portion of 2201. The three tax lots are currently developed as a single site, 
with a single family dwelling straddling tax lots 2201 and 2300.  

To protect these resources, the City is proposing the designation of two resource districts: the 
resource conservation or RC District applies to the tree grove. It’s about .62 acres in size. The 
resource protection or RP District applies to the stream corridor. It is about .25 acre in size and is 
located on tax lot 2300 and a portion of the Goodall and Hazel Roads right of way.  

A map was presented showing other sensitive land districts in the area. The tree grove on the 
subject properties is part of a larger grove that extends west onto the high school property and 
southeast across private property to connect to the main stem of Iron Mountain Creek. The stream 
segment is part of the west fork of Iron Mountain Creek. The west fork extends northwest from the 
subject property about a quarter mile, almost to Knaus Road. The east fork of Iron Mountain Creek 
is across the road and extends northeast for over a quarter mile, almost to Knaus. Both forks meet 
just beyond the southeast corner of the subject properties on the west side of Goodall Road. The 
Iron Mountain Creek flows south along Goodall to Country Club Boulevard. At Country Club Blvd., 
the stream curves east and flows east northeast for about 1.3 miles until it enters Tryon Creek in 
Tryon Creek State Park.  

The Sensitive Lands Atlas identifies the stream corridor as W31A on the property to the north and 
as W35 on the property to the south where the segments connect. The connecting segment in the 
middle is not currently mapped. Planning Department believes this gap was due to a mapping error 
in the initial inventory. The maps appear to show the western segment passing underneath Goodall 
Road and connecting to the east before it reaches the subject property. On site, it is clear the 
western segment doesn’t cross Goodall. The culvert crosses Hazel Road and continues along until 
the stream segments meet and continue to the south.  

When a property owner applies for annexation, the City may evaluate the natural resources on the 
property and conduct an economic, social, environmental, and energy (ESEE) analysis to 
determine whether an RP or RC District should be applied. The process of applying the districts to 
a small number of properties, as in this case, is a quasi-judicial comprehensive plan map and 
zoning map amendment. Those types of amendments are processed as a major development. The 
criteria for analysis of a major development are discussed in more detail in the staff report. 

She then addressed the requirements of the underlying zone, which in this case are those 
regarding the designation of RP and RC Districts. In order to designate an RP or RC District, the 
City must first evaluate the quality of the resource. Only significant resources are eligible for 
protection under the program. Streams and tree groves are considered significant if they have a 
Habitat Assessment Score (HAS) of 35 or higher, or if they have high scenic value. Intermittent and 
perennial streams are both eligible to be included in an RP District, but non-jurisdictional roadside 
ditches are not. If a resource is found to be significant under these criteria, the City must then 
conduct an ESEE analysis that complies with the State’s Goal 5 standards.  

On these properties, both the tree grove and the stream corridor meet the significance criteria. 
They both received rankings of 40, which indicate significance. For the stream corridor, it means it 
qualifies as a Class 2 stream, which receives a 25 foot wide protected riparian area. The stream 
qualifies for an RP designation because it’s not a ditch. The Oregon Department of State Lands 
defines a ditch as a man-made water conveyance channel, but it specifically states that channels 
that are manipulated streams are not considered ditches. The channel on this property is a 
manipulated stream. The stream corridor is a segment of the west fork of Iron Mountain Creek 
which has been channelized along the side of Goodall Road on this property.  

ATTACHMENT 2 (to Exhibit F-2)/Page 3



City Council Regular Meeting Minutes Page 8 of 23 
May 15, 2012 

The final step in the resource designation process is the ESEE analysis. In this case, the net 
economic impact of protecting the resources is difficult to quantify. It could be either positive or 
negative, but its absolute value is probably small relative to the value of the parcel. The social 
consequences are positive because protecting the resources will help preserve privacy and the 
rural character of the neighborhood. The environmental consequences are positive because 
protecting the resources will preserve wildlife habitat and water quality benefits. The energy 
consequences are small but positive, because tree canopy and other vegetation have a 
moderating effect on microclimate. Since the positive social, environmental, and energy impacts 
warrant resource protection, applying the RP and RC districts would limit conflicting uses within 
these resource areas.  

There are several alternatives before the Council tonight:   

 Council could find that the proposed designation meets the applicable code criteria and 
adopt the ordinance.  

 Council could find that the proposed designation does not meet the applicable criteria and 
deny the ordinance.  

 Council could remand the application back to the Planning Commission for additional 
consideration, or  

 Council could continue the application until the citywide map update process proceeds. To 
do that, Council would set a date to return with both this application and the map update 
process as a whole.  

Staff recommends that Council adopt the ordinance to designate the RP and RC Districts on these 
subject properties.  

Councilor Kehoe indicated his puzzlement as to why staff was presenting this to Council given 
that Council had instructed staff not to do any more mapping at this time. He expressed his 
difficulty understanding why it was on the agenda and being discussed.  

PUBLIC HEARING 

►Ms. Lauren Hughes, 18711 Westview Drive; and Mr. Robert Thompson, 2390 Palisades 
Crest Drive 

Mr. Thompson ceded his five minutes to Ms. Hughes, who indicated she would be presenting a 
PowerPoint presentation.  

Ms. Hughes noted that staff presented some photographs that were not presented to the Planning 
Commission during the original hearing. Mr. Thompson and Ms. Hughes were required to adjust 
their PowerPoint presentation to remove all the photographs that they brought to the Planning 
Commission meeting and tried to show to the Planning Commissioners and they were told they 
had to remove them from their PowerPoint presentation to Council. They expressed confusion why 
staff was allowed to show photographs of the ditch and the tree grove tonight that were not present 
at the Planning Commission hearing. Staff and Ms. Hughes were not in agreement as to whether 
said photos had or hadn’t been included in the Planning Commission hearing. 

Ms. Hughes said her presentation was on behalf of Citizens for Stewardship of Lake Oswego 
Lands, and they do not support the RC and RP overlays proposed for 13601 Goodall Road, as the 
proposal lacks scientific validity. The selection of these properties is arbitrary, inequitable, and 
subjective. There is a significant devaluation of the property and Council has directed mapping to 
be on hold.  

This property was not in the original 1990s inventory and it was not considered 1B, although a lot 
of properties nearby were. The property was on the 2008 proposed property list which, as has 
been discussed this evening, is on hold. Citizens for Stewardship of Lake Oswego do not know 
and have not spoken to the new owners seeking to annex. The concerns being presented are the 
concerns of LO Stewards and its supporters. In reviewing the City’s consultants’ report, the HAS 
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report, they are very concerned about the lack of scientific validity. The City’s consultants, SWCA 
Environmental Consultants, are qualified professionals. Multiple times they term it a roadside ditch. 
Additionally, there are nine criteria they were evaluating. They ranked eight of them low, but then 
when it came to numerical scoring, they used medium scores. Citizens for Stewardship of Lake 
Oswego feel that the HAS scoring is somewhat confused and invalid because with eight of the nine 
criteria being ranked low and then providing medium scores, it is really a HAS score looking for a 
resource.  

These are supposed to be environmentally significant areas, and there are no fish or wildlife in this 
stream. It transfers storm water and is a ditch, as the consultant said. This is no different than 
roadside ditches all over town that are not sensitive lands. Roadside ditches are not Title 3 
resources.  

It is important to remember that the Sensitive Lands Program was developed specifically to be the 
compliance vehicle for Metro Title III for water quality compliance. Roadside ditches are not 
identified Title 3 resources and are specifically excluded from the Sensitive Lands code. That was 
a change that was made last year.  

During the Planning Commission meeting, Commissioner Prager, who is a qualified professional 
arborist and was the only member of the Planning Commission to visit the site, was asked his 
opinion and he said that it was not significant and that we could use the existing drainage 
standards in our community development code, and that would be adequate setback.  

Regarding the RC tree grove proposal, this is mostly a snarl of invasives. They could all be 
removed by the new invasive tree code removal program: cherry trees, English holly, ivy, very few 
significant trees. The HAS score mentions one large Douglas fir. The highest scores were for 
educational and recreational criteria. The educational is because it’s near Lake Oswego High 
School; recreational because there are some public pathways nearby. Those are both public uses 
that are being scored on a private residential property. Again, Citizens for Stewardship of Lake 
Oswego feel this lacks validity. It received a low HAS score for ecological integrity. Regarding the 
arbitrary selection of this property, during the Planning Commission hearing, Commissioner 
Johnson asked Commissioner Prager what his opinion was of this tree grove. Commissioner 
Prager, who had visited the site, said it was insignificant. Staff is proposing removal of tree groves 
on this same street while they are adding this one, which does not clearly make sense. There are 
similar properties to this all over the City that are not Sensitive Lands. Other properties that have 
been identified as 1Bs that were proposed in 2008 have been allowed to develop without Sensitive 
Lands designations.  

Lake Oswego has a comprehensive Community Development Code that protects natural areas 
during development, regardless of Sensitive Lands. 90% of the land in this community, including 
lake and riverfront, is able to develop without sensitive lands overlays, and there are still 
environmental protections in place with the general Community Development Code. Regarding the 
ESEE analysis, the staff report says that the impact of the RC and RP designations is difficult to 
quantify. It was commented this evening that it was small in absolute value. She questioned that. 
The parcel is 1.5 acres, .25 for RP Class 2, over .5 acre for RC. The staff report says that this 
inhibits development of 30% of the parcel, or half an acre. Real estate comps within the last six to 
eight months show that half an acre along Goodall Road is worth at least $200,000. She believes 
this is not a small amount of money.  

The ESEE analysis is supposed to identify potentially conflicting uses and assess the economic, 
social, environmental, and energy consequences of allowing, prohibiting, or limiting conflicting 
uses. It already has the conflicting use of being a residential property. The ESEE analysis is being 
done from the standpoint of the property taker: the City, and doesn’t consider the property owner, 
the citizen. She has read past ESEE analyses that were done in the late 90s for the original 
Sensitive Lands Program. They had a much more thorough analysis of the economic impact and 
the devaluation of the property. She believes this ESEE analysis is inadequate.  
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Additionally, Citizens for Stewardship of Lake Oswego wonders if there is a Measure 49 claim 
here. Sensitive Lands results in limiting the use of this property just as downzoning does. Half an 
acre is being made unusable. Recently in a Council meeting, there was discussion of this same 
area, that the neighborhood association prefers larger lots, and that upon annexation those lots are 
zoned R75. The neighborhood association was talking about wanting that area to be downzoned to 
have bigger lots; the bigger concern was expressed that this would trigger Measure 49. She would 
argue that Measure 49 is also triggered by the limitation of Sensitive Lands.  

Additionally, Council did give direction that there would be no more Sensitive Lands mapping. 
There are 2011 and 2012 goals that have been in process for resolution of this issue. In a meeting 
that LO Stewards had with Metro representatives Martha Bennett and Chris Deffenbach just last 
Friday said there was absolutely no need to be adding to the Sensitive Lands maps. Ms. Hughes 
realizes that’s new testimony. 

In summary, there’s nothing environmentally unique about this residential property; that is per a 
qualified planning commission member and the only commissioner to have visited the site. The 
HAS scoring is extremely subjective, and the consultant, also a qualified professional, termed it a 
roadside ditch. Roadside ditches are not Sensitive Lands. The ESEE analysis does not consider 
the owner and provides significant property devaluation, $200,000 at a minimum; there is a 
possible Measure 49 claim against the City; and Council has directed not to map this property or 
any properties for Sensitive Lands. 

In conclusion, Citizens for Stewardship of Lake Oswego would recommend to allow the property 
owners to annex and welcome them as new neighbors in our community, give them the same 
development rights that more than 90% of the community enjoys, and don’t burden the property 
with Sensitive Lands overlays. 

COUNCIL DISCUSSION 

Councilor Tierney asked what impact there would be on the annexation request by continuing this 
until the rest of the community was done with mapping. Ms. Christenson indicated that would be a 
choice Council would make during the next annexation hearing. Council could continue the 
resource designation and decide to annex the property, or decide to continue the annexation under 
a section of code that would allow that. In the interim, if it is not annexed, and the resources are not 
designated, they will be subject to other City codes.  

Councilor Tierney asked Mr. Powell about a possible Measure 49 claim and whether the 
applicant’s absence in not making that sort of a claim either strengthens or weakens a case. Mr. 
Powell indicated he would defer any response until an actual claim was made, but indicated that 
as a general rule, as long as the claim is made in a timely manner, there is no requirement that it 
has to be made pre-annexation. One thing that Measure 49 does say is that it cannot apply to a 
regulation that is enacted before the annexation petition. If one were to be filed in this case, the 
question would be whether it is imposition of the overlay on the property or is it the enactment of 
the whole ordinance program. A second issue is whether the regulation complained of has 
diminished the value of the property. If it is imposed as a part of annexation together with all other 
regulations that go with it, typically annexation increases property values because of the enhanced 
development opportunities, but it is a parcel by parcel analysis. There is more opportunity when an 
overlay is applied later, but Mr. Powell would not want to make any pronouncements about any 
property. 

Councilor Jordan said she was interested that Council was not hearing from the applicant and 
believes if the applicant felt the property would be devalued by the overlay, the applicant would 
have spoken up. Preserving the resources in that area helps to preserve the character of the area. 
Since there is no negative input from the applicants, she is inclined to think the overlay is a positive 
step for the applicant and the neighborhood.  

Councilor Gudman asked if the adjoining properties had Sensitive Lands designations, and Ms. 
Christenson indicated most of them do. Councilor Gudman asked if Planning had any 
knowledge of the applicant’s opinion regarding the designation. Ms. Christenson indicated she 
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could not introduce that as it would be new information, but she could respond that they are aware 
of the designation.  

Councilor Kehoe said he thought it would be a huge mistake to assume that because the 
applicants were not on record as opposing the designation, that they did not oppose it. Hundreds 
of people have testified on Sensitive Lands in the last couple of years, and they have been 
summarily dismissed and ignored. The applicant might very well feel it is pointless to come in and 
give an opinion to this particular Council. Again, Council has given staff direction not to map any 
more properties for now, so it is inappropriate to even discuss this. 

Councilor Tierney indicated he did not believe people had been summarily dismissed, he would 
appreciate some examples. Councilor Kehoe indicated meeting recordings were available to do 
that. 

Mayor Hoffman received confirmation that 14001 and 14005 Goodall Road had RP designations. 

Councilor Gudman asked for clarification about the differences between the Stream Corridor 
designation and the Drainage designation. Ms. Christenson indicated that the RP designation 
regulates what kind of development can occur within a protected riparian area. It also protects not 
only the water but the surrounding vegetation; it protects habitat and water quality. Surface water 
management regulations are addressed through the building process about how any run-off is 
treated and where it goes. Run-off would not be directed into the stream corridor. It doesn’t impact 
where development can be sited or any vegetation removal.  

Councilor Gudman asked if it made any difference if a stream corridor was moved. Ms. 
Christenson indicated it impacted the quality of resources. Councilor Gudman pointed out that 
the notes indicated Planning believed that the prohibition against mapping applied only to 
properties already within the City, and not to properties being annexed. He asked for clarification 
on Planning’s thinking. Ms. Christenson indicated that the map update process is a distinct 
process begun several years ago. Staff understands that all of the Council direction has referred to 
the whole project. This resource designation is proposed under a specific existing code section. To 
Planning’s knowledge, that code section was never addressed or considered in the broader 
discussion about the mapping process. There is an existing code section that is part of our 
Sensitive Lands program that in the past has been followed and designated resources under. 
There hasn’t been a recent example since the City-wide discussion. Planning is basically looking at 
the code requirements and past precedent. 

Councilor Jordan indicated that Council had heard distinctions between a stream and a ditch and 
asked if this were not designated as an RP, if this area could be piped and covered over and that 
would be considered an adequate way to treat water coming down the property. Ms. Christenson 
indicated it could not, because if Sensitive Lands designation was not applied, the property would 
fall under the City’s old resource protection code: Lake Oswego Development Standard 3. This 
standard pre-dates the Sensitive Lands program but still applies under the transition rule. This rule 
says it remains applicable to qualifying property until all of the property proposed for overlay district 
designation had been considered and processed. Since the mapping process from the 90s is not 
complete yet, LODS 3 applies to qualifying stream corridors that don’t have a Sensitive Lands 
designation. This would count, it would be a major stream corridor, and would have a 25-foot buffer 
applied from the top of the bank, and any development within the buffer zone would be under 
LODS 3, which says it is allowed only to the extent that it preserves, enhances, and is compatible 
with the natural features of the stream corridor. There is protection of the stream. The downside of 
LODS 3 standard is that it’s not as clear an objective as Sensitive Lands regulations and doesn’t 
have the same level of flexibility for certain types of development. Councilor Jordan received 
confirmation that the RP designation gives the property owners greater flexibility. Ms. Christenson 
indicated that in this case, buffer distances would be the same under LODS 3 or RP. 

Councilor Moncrieff moved to enact Ordinance 2586. Councilor Jordan seconded the 
motion. 
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Councilor Gudman indicated he would be voting no for two reasons. First, the property has 
protection as identified. Secondly, he believes Council’s intent when they directed staff to stop 
mapping for properties inside the City should also have been applied to properties coming into the 
City. He is in favor of annexing the property, but not with the Sensitive Lands designation.  

Councilor Moncrieff indicated she would vote in favor because it meets current Lake Oswego 
code criteria. The property owner applied to annex to the City and Council has not heard any 
objections to the designation. This gives the City the ability to protect the resource before 
development occurs. Her understanding was that Council was stopping the batch mapping. She 
agrees with Commissioner Johnson’s statement that the mapping stop was a stop of wholesale 
mapping, but not a case-by-case stop. When people annex to the City, it’s usually for development, 
and she believes in protecting the resource before development occurs.  

Mayor Hoffman indicated he would be supporting the motion and had a couple of concerns. One 
is that when people come into the City, they should follow City rules, including those protecting 
resources. It was also his understanding that when they talked about stopping mapping, it was the 
mapping project that was being put on hold. He believes that rules should be applied consistently 
within neighborhoods to people who have the same resource. He is uncomfortable relying on the 
LODS 3 that dates from the mid-90s. The Planning Commission notes on pages 138-139 indicate 
that two Commissioners indicate that Council has directed staff to stop mapping resources. He 
believes that’s inaccurate. He was comfortable with applying objective standards, letting them 
come into the City, and joining the other people who have the same kind of natural resource. 

Councilor Kehoe indicated he would not support the motion. The properties already are subject to 
21 different regulations that protect the natural resources on any properties in the City, and he 
finds the Sensitive Lands designation unnecessary. He would not support the Council flip-flopping 
on direction given to staff not to map, and he wouldn’t be nuancing that direction this evening.  

Councilor Tierney indicated that he thought the question of new property being annexed into the 
City and mapping Sensitive Lands was not addressed. It is clearly a gray area. He has concerns 
about how the City goes about Sensitive Lands. The City has rules, regulations, and ordinances. 
He thinks Council’s responsibility is to follow those. He believes the property falls within the rules 
and regulations that call for Sensitive Lands. He will support the motion. 

A roll call vote was held, and the motion passed, with Mayor Hoffman, Councilors Jordan, 
Moncrieff and Tierney voting ‘aye’, and Councilors Kehoe and Gudman voting ‘no.’   (4-2) 

8.3 Ordinance 2578, An Ordinance Annexing to the City of Lake Oswego three parcels 
comprising approximately 1.56 acres (located at 13601 Goodall Road) declaring City 
of Lake Oswego Zoning pursuant to LOC 50.05.025, and Removing the Territory from 
Certain Districts (AN 11-0004) 

Mr. Powell indicated that this would be a quasi-judicial proceeding, the first evidentiary hearing on 
this annexation matter. He reviewed the hearing criteria and standards.  Mr. Powell asked if any 
Councilor wished to declare any issues relating to ex parte contacts, bias, or conflicts of interest. 
Mayor Hoffman and Councilor Tierney indicated they had done site visits. 

Mayor Hoffman referred to page 173 of the staff report. 

PUBLIC HEARING 

Mayor Hoffman opened the public hearing.  As no one wished to testify, the hearing was closed.   

COUNCIL DISCUSSION 

Councilor Olson asked if it was true that the applicant had to change his site design and the 
position of the building because of the resource overlay. Mr. Espe indicated the applicant had to 
file a lot consolidation and a lot line adjustment with Clackamas County because the house was 
located on a lot line, and that issue needed to be cleaned up before the property was annexed to 
the City. Mr. Espe indicated he had not reviewed any house designs or anything like that with the 
annexation.  
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OAR 660-023-0040   ESEE Decision Process 

(1) Local governments shall develop a program to achieve Goal 5 for all significant resource sites based on an 
analysis of the economic, social, environmental, and energy (ESEE) consequences that could result from a decision 
to allow, limit, or prohibit a conflicting use. This rule describes four steps to be followed in conducting an ESEE 
analysis, as set out in detail in sections (2) through (5) of this rule. Local governments are not required to follow these 
steps sequentially, and some steps anticipate a return to a previous step. However, findings shall demonstrate that 
requirements under each of the steps have been met, regardless of the sequence followed by the local government. 
The ESEE analysis need not be lengthy or complex, but should enable reviewers to gain a clear understanding of the 
conflicts and the consequences to be expected. The steps in the standard ESEE process are as follows: 

(a) Identify conflicting uses; 

(b) Determine the impact area; 

(c) Analyze the ESEE consequences; and 

(d) Develop a program to achieve Goal 5. 

(2) Identify conflicting uses. Local governments shall identify conflicting uses that exist, or could occur, with regard to 
significant Goal 5 resource sites. To identify these uses, local governments shall examine land uses allowed outright 
or conditionally within the zones applied to the resource site and in its impact area. Local governments are not 
required to consider allowed uses that would be unlikely to occur in the impact area because existing permanent uses 
occupy the site. The following shall also apply in the identification of conflicting uses: 

(a) If no uses conflict with a significant resource site, acknowledged policies and land use regulations may be 
considered sufficient to protect the resource site. The determination that there are no conflicting uses must be based 
on the applicable zoning rather than ownership of the site. (Therefore, public ownership of a site does not by itself 
support a conclusion that there are no conflicting uses.) 

(b) A local government may determine that one or more significant Goal 5 resource sites are conflicting uses with 
another significant resource site. The local government shall determine the level of protection for each significant site 
using the ESEE process and/or the requirements in OAR 660-023-0090 through 660-023-0230 (see OAR 660-023-
0020(1)). 

(3) Determine the impact area. Local governments shall determine an impact area for each significant resource site. 
The impact area shall be drawn to include only the area in which allowed uses could adversely affect the identified 
resource. The impact area defines the geographic limits within which to conduct an ESEE analysis for the identified 
significant resource site. 

(4) Analyze the ESEE consequences. Local governments shall analyze the ESEE consequences that could result 
from decisions to allow, limit, or prohibit a conflicting use. The analysis may address each of the identified conflicting 
uses, or it may address a group of similar conflicting uses. A local government may conduct a single analysis for two 
or more resource sites that are within the same area or that are similarly situated and subject to the same zoning. 
The local government may establish a matrix of commonly occurring conflicting uses and apply the matrix to 
particular resource sites in order to facilitate the analysis. A local government may conduct a single analysis for a site 
containing more than one significant Goal 5 resource. The ESEE analysis must consider any applicable statewide 
goal or acknowledged plan requirements, including the requirements of Goal 5. The analyses of the ESEE 
consequences shall be adopted either as part of the plan or as a land use regulation. 

(5) Develop a program to achieve Goal 5. Local governments shall determine whether to allow, limit, or prohibit 
identified conflicting uses for significant resource sites. This decision shall be based upon and supported by the 
ESEE analysis. A decision to prohibit or limit conflicting uses protects a resource site. A decision to allow some or all 
conflicting uses for a particular site may also be consistent with Goal 5, provided it is supported by the ESEE 
analysis. One of the following determinations shall be reached with regard to conflicting uses for a significant 
resource site: 
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(a) A local government may decide that a significant resource site is of such importance compared to the conflicting 
uses, and the ESEE consequences of allowing the conflicting uses are so detrimental to the resource, that the 
conflicting uses should be prohibited. 

(b) A local government may decide that both the resource site and the conflicting uses are important compared to 
each other, and, based on the ESEE analysis, the conflicting uses should be allowed in a limited way that protects 
the resource site to a desired extent. 

(c) A local government may decide that the conflicting use should be allowed fully, notwithstanding the possible 
impacts on the resource site. The ESEE analysis must demonstrate that the conflicting use is of sufficient importance 
relative to the resource site, and must indicate why measures to protect the resource to some extent should not be 
provided, as per subsection (b) of this section. 
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