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BEFORE THE DEVELOPMENT REVIEW COMMISSION OF THE 1 
CITY OF LAKE OSWEGO 2 

 3 
2-PARCEL MINOR PARTITION   )  LU 16-0048 - 1913 4 
   )  H. HUDSON HOMES, INC. 5 
     )  FINDINGS, CONCLUSIONS & ORDER 6 
 7 
NATURE OF APPLICATION 8 
 9 
The applicant is requesting approval of 2-parcel minor partition. 10 
 11 
The site is located at 1255 Chandler Road (Tax Lot 1700 of Tax Map 21E 03CC).   12 
     13 
HEARINGS  14 
 15 
The Development Review Commission (Commission) held a public hearing and considered this 16 
application at its meetings of February 6, February 22, and March 20, 2017 (reopened for new 17 
testimony and evidence relating to stormwater management only).   18 
 19 
The following exhibits were received after publication of the January 6, 2017 staff report, and were 20 
entered into the record at the February 22 and March 20 meetings: 21 
 22 
E7. Seven photos, submitted by applicant, taken January 21, 2017 23 
E8. Five photos, submitted by applicant, taken February 6, 2017 24 
F10. Documents submitted by applicant, received February 13, 2017 25 
F11. City’s Stormwater Review Engineer Memo, dated February 17, 2017 26 
F12. Written rebuttal with attachments submitted by applicant, received February 17, 2017 27 
F13. Applicants waiver of final legal, submitted February 21, 2017 28 
F14. Applicant’s letter with attachments, submitted March 6, 2017 29 
F15.  City’s Stormwater Review Engineer response, submitted on March 9, 2017 30 
G207. Letter from Peter and Krystyna Smith, received January 18, 2017 31 
G208. Letter from Douglas and Suzanne Chisholm, received January 23, 2017 32 
G209. Letter from Carol Ihlenburg, received January 24, 2017 33 
G210.  Letter from Susan and Thomas Senf, received January 24, 2017 34 
G211. Letter from Dan and Tiffany Rooney, received January 27, 2017 35 
G212. Letter from Tom McGuirk and Cammie Brim, received January 27, 2017 36 
G213. Letter from Jennifer Pierce Zahniser, received January 31, 2017 37 
G214.  Letter from David Hock, received February 3, 2017 38 
G215. Letter from Josephine and Madalyn Seyer, received February 3, 2017 39 
G216.  Letter from Lisa Pogue, received February 6, 2017 40 
G217. Letter from Phil and Kate Cook, received February 6, 2017 41 
G218. Letter from Doug Chisholm, received February 6, 2017 42 
G219. PowerPoint Presentation (Alex Grauert, Peter Smith, Josh Bratt and Wendie Kellington) 43 
G220. SEC Engineering Memo, dated February 3, 2017 (Josh Bratt) 44 
G221. 10-year Rainfall Event Table (Josh Bratt) 45 
G222. Portions of Hardman Geotechnical Report, dated September 7 (Wendie Kellington) 46 
G223. City of Lake Oswego’s Stormwater Management Plan (2012) (Wendie Kellington) 47 
G224. Letter from Rachel Verdick, received February 13, 2017 48 
G225. Letter from Doug Chisholm, received February 13, 2017 49 
G226. Letter from Josh Bratt, received February 13, 2017 50 
G227. Documents from Wendie Kellington, received February 13, 2017 51 
G228. Letter from Daniel Rooney, received February 13, 2017 52 
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G229. Letter and photos from Alex Grauert, received February 13, 2017 1 
G230. Letter and photos from Chris and Kim Rigney, received February 13, 2017 2 
G231. Rebuttal letter from Wendie Kellington, received February 17, 2017 3 
G232. Documents from Wendie Kellington, received March 17, 2017 4 
G233. Document from Josh Bratt, received March 17, 2017 5 
G234. Letter from Wendie Kellington, received March 17, 2017 6 
G235. Transcripts from Wendie Kellington, received March 17, 2017 7 
G236. Written testimony from Josh Bratt, received March 20 8 
   9 
CRITERIA AND STANDARDS   10 
 11 
A. City of Lake Oswego Community Development Code (LOC Chapter 50): 12 
 13 
 LOC 50.02.001 Residential Zones 14 
 LOC 50.04.001.1 Residential Dimensional Standards 15 
 LOC 50.06.002 Parking 16 
 LOC 50.06.003.2 On-Site Circulation – Driveways and Fire 17 

Access 18 
 LOC 50.06.004.3 Lighting 19 
 LOC 50.06.006.1 Weak Foundation Soils 20 
 LOC 50.06.006.3 Stormwater Management 21 
 LOC 50.06.007 Solar Access 22 
 LOC 50.06.008; 50.07.004.11 Utilities 23 
 LOC 50.07.003.1.b Burden of Proof 24 
 LOC 50.07.003.5 Conditions on Development 25 
 LOC 50.07.003.6 Effect of Decision 26 
 LOC 50.07.003.7 Appeals 27 
 LOC 50.07.003.14 Minor Development Decisions 28 
  29 
B. City of Lake Oswego Stormwater Management Code [LOC Chapter 38]: 30 

 31 
     LOC 38.25.001 - .190 Stormwater 32 

 33 
C. City of Lake Oswego Streets and Sidewalks [LOC Chapter 42]: 34 

 35 
 LOC 42.03.130 Sight Distance 36 
 LOC 42.08.400-42.08.470 Streets and Sidewalks 37 

 38 
D. City of Lake Oswego Tree Code [LOC Chapter 55]: 39 

 40 
LOC 55.08.010-55.08.040 Tree Protection 41 

 42 
CONCLUSION 43 
 44 
The Commission concludes that LU 16-0048 can be made to comply with all applicable criteria 45 
by the application of certain conditions. 46 
 47 
 48 
 49 

50 
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FINDINGS AND REASONS  1 
 2 
The Commission incorporates the January 6, 2017, Staff Report, (with all exhibits attached 3 
thereto), the City’s Consulting Stormwater Management Engineer technical memoranda 4 
(Exhibits F-9 and F-11), and her oral comments at the March 20 Commission meeting as support 5 
for its decision, supplemented by the further findings and conclusion set forth herein.  In the 6 
event of any inconsistency between the supplementary matter herein and the staff report, the 7 
matter herein controls.  To the extent they are consistent with the approval granted herein, the 8 
Commission adopts by reference its oral deliberations on this matter. 9 
 10 
Following are the supplementary findings and conclusions of this Commission.  The citation to a 11 
specific exhibit about testimony regarding an issue does not mean that others did not also testify 12 
about the issue. 13 
 14 
1. The Commission received testimony that the application should be reviewed against the 15 

code criteria existing at the time of review, not as it existed at the time the application was 16 
filed.  Exhibit G-206. 17 
 18 
ORS 227.178(3)(a) states: 19 
 20 

(3)(a) *** approval or denial of the application shall be based upon the standards and 21 
criteria that were applicable at the time the application was first submitted. 22 

 23 
Commission Finding: The applicable criteria are the standards as they existed at the time of 24 
application, per ORS 227.178(3)(a). 25 
 26 

2. Testimony was received that the application for a partition must be denied if the application is 27 
not accompanied by a survey, citing ORS 92.050(1).  Exhibit G-206, p.5. 28 

 29 
ORS 92.050(1) states: 30 

 31 
A person shall not submit a plat of a subdivision or partition for record, until all the 32 
requirements of ORS 209.250 and the plat requirements of the subdivision or partition 33 
have been met. 34 

 35 
Commission Finding:  A survey must be submitted with the final plat for recording with the 36 
County.  That will be required by the county surveyor when the final plat is presented for 37 
recording; a survey is not a requirement for application for approval of the partition.  ORS 38 
92.040 states that the requirement for submission of an application for partition are to be as 39 
specified by the City, along with a tentative plan for the partition:   40 
 41 

ORS 92.040 Application for approval of subdivision or partition; tentative plan; 42 
applicability of local government laws. (1) Before a plat of any subdivision or partition 43 
subject to review under ORS 92.044 may be made and recorded, the person proposing 44 
the subdivision or partition or authorized agent or representative of the person shall make 45 
an application in writing to the county or city having jurisdiction under ORS 92.042 for 46 
approval of the proposed subdivision or partition in accordance with procedures 47 
established by the applicable ordinance or regulation adopted under ORS 92.044. 48 
Each such application shall be accompanied by a tentative plan showing the general 49 
design of the proposed subdivision or partition. No plat for any proposed subdivision 50 
or partition may be considered for approval by a city or county until the tentative plan for 51 
the proposed subdivision or partition has been approved by the city or county. Approval 52 
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of the tentative plan shall not constitute final acceptance of the plat of the proposed 1 
subdivision or partition for recording. However, approval by a city or county of such 2 
tentative plan shall be binding upon the city or county for the purposes of the preparation 3 
of the subdivision or partition plat, and the city or county may require only such changes 4 
in the subdivision or partition plat as are necessary for compliance with the terms of its 5 
approval of the tentative plan for the proposed subdivision or partition.  6 
 7 

A survey is not required by ORS 92.050(1) to be submitted with the application for a partition. 8 
 9 

3. The Commission received testimony that the applicant did not supply the neighborhood 10 
meeting minutes to the neighborhood association for review per LOC 50.07.003.1.f.vii.  11 
Exhibit G-206, p. 3. 12 

 13 
Commission Finding: The Commission finds that this is not a criteria for review of the 14 
development application, per LOC 50.07.003.14.d.ii.  The neighborhood association has not 15 
demonstrated substantial prejudice from a procedural error in the delay of providing meeting 16 
minutes to the neighborhood association because sufficient notification was provided when a 17 
copy of the neighborhood meeting minutes was mailed to North Shore Country Club District 18 
Neighborhood Association and the people that submitted comments on October 18, 2016.  19 
Although that date is after the application had been filed and accepted by the City of Lake 20 
Oswego, the neighborhood association and those persons that attended the neighborhood 21 
meeting had the opportunity to submit comments as to the compliance of the proposed 22 
development prior to and at the public hearing.  No claim of prejudice resulting from a 23 
procedural error in distribution of the minutes was made at the public hearing. 24 

 25 
4. Testimony cited the purposes of the Community Development Code, LOC 50.01.001.2.a, viii, 26 

xi, and xiv as being applicable criteria.  Exhibits G-206; G-215. Testimony objected to the 27 
partition because the proposed parcels and expected development would be out of character 28 
in terms of size with surrounding lots, resulting in negative impacts to the neighborhood.  29 
Exhibits G-215; G-217; G-224. 30 
 31 
Commission Finding: The criteria for review of a partition, which is a minor development, is 32 
set forth in LOC 50.07.003.14.d.ii and the purpose provisions in LOC 50.01.001.2.a are not 33 
listed as criteria for minor development.  LOC 50.01.001.2.a purpose statements are not 34 
applicable criteria to this application.  The Commission notes that it is through the regulatory 35 
provisions of the zone and dimensional standards and development standards that the 36 
purposes of the Code are carried out.   37 
 38 
The testimony did not identify any code provision that purportedly required lots be of similar 39 
size to surrounding lots as criteria for this application.  Thus, the issue was not identified with 40 
sufficient specificity to enable to Commission to consider the issue in regards to criteria for 41 
this development.  As noted in the staff report, the proposed parcels meet or exceed the 42 
minimum lot dimensional standards required for the R-10 zone.  In the absence of any 43 
specific code provision cited, and based on the Commission’s understanding of the Code, 44 
there is no neighborhood “lot compatibility” standard that is applicable for this minor partition 45 
application.  46 
 47 

5. Testimony was submitted that the new driveway on each lot would create sight distance 48 
safety issues with vehicles entering and exiting the site and pedestrians walking along 49 
Chandler Road.   50 
 51 
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Commission Finding: The testimony did not cite a specific code provision.  Although, the 1 
issue was not identified with sufficient specificity to enable to Commission to consider the 2 
issue in regards to criteria for this development, the Commission assumes the testimony to 3 
be regarding the criteria found in LOC 50.06.003.2 On-Site Circulation - Driveways and Fire 4 
Access Road.  As stated in the Staff Report, pg. 5, the minimum stopping sight distance can 5 
be achieved with the removal of existing landscaping/vegetation in the right-of-way and front 6 
yard.  The Commission is to approve a development application if a condition of approval 7 
would make it compliant with the standards.  LOC 50.07.003.4.g.ii and 5.a.i; ORS 8 
197.522(4).  Staff recommended Condition of Approval D.3 on page 14 of the Staff Report, 9 
requiring the applicant to provide a final sight distance certification for each driveway 10 
approach according to AASHTO standards indicating the necessary landscaping/vegetation 11 
has been removed and that minimum AASHTO stopping sight distance has been achieved.  12 
No testimony was received demonstrating how the recommended condition of approval 13 
would not be adequate to comply with LOC 50.06.003.2 On-Site Circulation - Driveways and 14 
Fire Access Road.   15 
 16 

6. The Commission received extensive oral and written testimony from the applicant and from 17 
opponents regarding whether the development complied with the Stormwater Management 18 
standard, LOC 50.06.00.3, and by reference the Stormwater Management Code, LOC 19 
38.25.001 .190.  In reviewing an application for development, the question to the 20 
Commission, as acknowledged by the parties, is whether the applicant has demonstrated 21 
that development on the site in compliance with the Stormwater Management Code 22 
requirements is feasible.  Because the effect of the partition approval could result in later 23 
redevelopment of the site involving more than 3,000 sq. ft. of impervious area, the feasibility 24 
of stormwater management on this site is reviewed under the “large project” criteria, LOC 25 
38.25.120(1)(d)(ii).  26 
 27 
The Commission is to approve a development application if a condition of approval would 28 
make it compliant with the standards.  LOC 50.07.003.4.g.ii and 5.a.i; ORS 197.522(4).  The 29 
final design for a stormwater management system may be, and is in the below conditions of 30 
approval, assigned to staff (City Engineer) for review for compliance with the Stormwater 31 
Management Code at the time of submission of a building permit application.   32 
 33 
For sake of the Commission’s review and in considering the testimony in a cogent order, the 34 
below findings are organized based upon Infiltration, Water Quality, and Flow Control, as 35 
well as additional issues relating to stormwater.  However, as stated above, the findings in 36 
the staff report and memoranda are also adopted. 37 
 38 
A. Infiltration 39 
 40 
  Code Requirement: The applicant is required to show it is feasible to size the  41 
 42 

“[o]n-site stormwater management facilities … to infiltrate 100 percent of the 43 
stormwater runoff for a ten-year, 24-hour design storm based on location- and depth-44 
specific tested infiltration rates.”  45 

 46 
  LOC 38.25.120(1)(d)(ii)(A) and (d)(i)(B) 47 
 48 
 Determining Capacity of Stormwater Facility.   49 
 50 
The first step for the applicant in demonstrating feasibility of the proposed stormwater facility 51 
is to determine the amount of water that will shed off impervious surfaces during the design 52 
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rain event to be directed into the stormwater facility to hold for infiltration.  The design rain 1 
event is a 10-year, 24-hour design storm.  LOC 38.25.120(1)(d)(ii)(A) and (d)(i)(B).  That rain 2 
event will produce 3.2” in 24-hours.  LOSWMM §4.1, Table 4.1  Performance Standards for 3 
Best Management Practices and §4.3, Table 4.5 City of Lake Oswego Precipitation.   4 
 5 
The recommended facility sizing methodology is the Santa Barbara Urban Hydrograph 6 
(SBUH) method.  See LOSWMM §4.3.  Applicant’s calculation of the necessary facility sizing 7 
is found in Exhibit F-14, sub exhibit 4, and particularly pgs.5 and 8.  The applicant proposes 8 
StormTech chambers as their stormwater facility, and the capacity of the stormwater facility 9 
is stated in Exhibit F-3, Appendix C(2).  The City’s consulting stormwater engineer reviewed 10 
the facility sizing calculations and found the calculations to be in accordance with the 11 
recommended SBUH method.  There was no testimony to the contrary.  The City’s 12 
consulting stormwater engineer then reviewed the StormTech chamber capacity and found 13 
the size of the facility to be adequate for the design rain event, based on an infiltration rate of 14 
1.25” per hour.  There was no testimony challenging the facility sizing methodology.  The 15 
Commission finds that, through applicant’s calculations, the applicant has demonstrated that 16 
the StormTech chamber has adequate capacity to hold water from the design rain event for 17 
infiltration on-site based on a 1.25” per hour infiltration rate into the soil.  The next question is 18 
whether the soil on the site where the facility will be located supports the use of a 1.25” per 19 
hour infiltration rate to use for the facility capacity calculations.   20 
 21 
 Determination of Rate of Infiltration:  22 
 23 
The applicant must determine the rate of infiltration rate of the soils on the site.  The 24 
applicant’s obligation is to infiltrate stormwater on the site if feasible.  LOC 25 
38.25.120(1)(d)(ii)(A) and (d)(i)(B).  The recommended procedure to determine the rate of 26 
infiltration is set forth in the LOSWMM Appendix B-2, Infiltration Testing Guidance. 27 
 28 
  Location of Test Pits 29 
 30 
One test pit is required for every 5,000 sq. ft., with a minimum of two, with depth and sizing 31 
requirements stated.  For infiltration trenches, there shall be one test per 50 ft. of trench 32 
length.  LOSWMM App. B-2, p. B-2.1. 33 
 34 
Testimony was received stating that the location of the test pits did not comply with the 35 
recommended Infiltration Testing Guidance because the testing locations did not “produce a 36 
picture of subsurface conditions throughout the facility site.”  Exhibits G-231, p. 5; G-220, p. 37 
2; G-228, p.2.   38 
 39 
The Commission finds that the location of test pits vis-à-vis the ultimate location of the 40 
stormwater facilities, and whether the test pits produce an accurate picture of subsurface 41 
conditions, is determined in part on location and in part on consistency of results of the test 42 
pits.  The more similar the test pit logs are across the site, the more indicative that the test 43 
pits produce a picture of the subsurface conditions throughout the site.  Additionally, the 44 
LOSWMM states that a correction factor is to be applied to the observed infiltration rate to 45 
take into account, in part, the range of uncertainty of knowing whether the conditions on the 46 
site are uniform.  The partial correction factor range for site variability and number of 47 
locations tested is 1.5 to 6.  LOSWMM App. B-2, §E.3.  The applicant’s geotechnical 48 
engineer utilized a correction factor of 2.  Exhibit F-3, App. C(1), p. 4.  The City’s consulting 49 
stormwater engineer concurred in applying that correction factor to the infiltration rate.  50 
Exhibit F-9, p. 2.  The Commission finds that the test pit evidence illustrates a generally 51 
uniform subsurface, so the location of the test pits were adequate to provide a picture of the 52 
subsurface conditions in determining the correction factor.  Further, the applicant proposed, 53 
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and the Commission has imposed a condition requiring a final post-grading infiltration test 1 
where the facility will be located to show a minimum infiltration rate of 2” per hour or greater: 2 
 3 

“6.  Provide post grading infiltration test on the imported and native soils in 4 
the area of the Stormtech chambers that shows the soils have an infiltration 5 
rate of 2 inches per hour or greater.” 6 
 7 
 Condition D.6 8 

 9 
The Commission notes that the minimum 2” per hour infiltration rate was based upon the 10 
minimum infiltration rate required for the operation of an infiltration trench.  Table 3.1 11 
Stormwater Management Best Practices; Infiltration Rate: Native Soil or as Amended (Inches 12 
per Hour).  However, the Commission also notes that the final design stormwater plans must 13 
demonstrate that the infiltration requirements are met, based upon the tested infiltration 14 
rates. 15 
 16 

 Number of Test Pits 17 
 18 

Testimony was also received that an insufficient number of test pits were dug, based on “one 19 
test pit per dry well” proposed, per LOSWMM App. B-2, p. B-2.1.  As explained in Section B, 20 
Classification of Facility: Infiltration Trench or Drywell, the Commission finds that the 21 
proposed facility is not a drywell, but rather is an infiltration trench.  Per LOSWMM App. B-2, 22 
p. B-2.1, one test pit per 50 ft. of trench length is required.  The amount of trench length 23 
proposed is 61 ft.  Exhibit F-14, sub exhibit 4, pg. 5 & 8.  The Commission finds that the 24 
number of test pits were adequate per LOSWMM App. B-2, p. B-2.1. 25 
 26 
  Soil Type 27 
 28 
Testimony was received that the site had soil types that don’t drain.  Specifically, that the site 29 
had Group D soils, and that as stated in LOSWMM App F-1.6, Group D are clay soils that 30 
have a very slow infiltration rate when thoroughly wet.  Exhibit G-231, p. 7. 31 
 32 
The test pit logs show that the site has layers of silt with sand and gravel, clay, and basalt.  33 
Exhibits F-3, App. B(3), p. 15-18; F-14, sub exhibit 2, p. 3 (TP-1 correction).  The 34 
Commission finds that the site has a mix of soils.  In any event, the Commission finds that 35 
the criteria isn’t what type of soil does the site have, but what is the actual infiltration rate, 36 
based on the infiltration testing procedures.  LOC 38.25.120(1)(d)(ii)(A) and (d)(i)(B); 37 
LOSWMM Appendix B-2, Infiltration Testing Guidance. 38 
 39 
  Season for Testing 40 
 41 
The test pit infiltration test was performed in June 2016. Exhibits F-3, App. B(3), p. 15-18; F-42 
14, sub exhibit 2, p. 3 (TP-1 correction).   43 
 44 
There was testimony stating that the test pit infiltration testing should be performed in the 45 
winter season.  Exhibits G-220, p. 3; G-227, p. 15; G-228, p. 2; G-234, p.2.  Testing in late 46 
June, per the report of Symons Engineering Consultants (engineering consultant for some of 47 
those persons in opposition to the application), is “typically weeks past the peak for 48 
seasonally high groundwater.”  Exhibit G-220, p. 3.   49 
 50 
The Commission finds the testing procedure stated in the LOSWMM does not require the 51 
infiltration testing to be performed during any particular season because saturation of the soil 52 
occurs as part of the test.  Saturation of the soil occurs by the addition of water to the test pit 53 
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until a sustained, stable infiltration rate is observed.  Thus, the sustained infiltration rate is for 1 
saturated soil.  LOSWMM App. B-2, §E.1.  According to the test pit logs [Exhibit F-3, App. 2 
B(3), p. 15-18, and Exhibit F-14, sub exhibit 2, p. 3 (TP-1 correction)], the soils below 2.5’ – 3 
3’ were “very moist.”  The Commission finds that (1) the procedure for determining infiltration 4 
rate from test pits does not require that the testing be conducted during any particular 5 
season, per LOSWMM App. B-2, §E.1; and (2) the testing was only “weeks past the peak for 6 
seasonally high groundwater,” in “very moist” soil, so pre-soaking would simulate a saturated 7 
soil condition similar to that which would be found in the wetter periods of the year.   8 
 9 
   Access for Testing 10 
 11 
Testimony was received noting that the applicant did not permit neighbors access onto the 12 
subject site to perform additional test pits.  Exhibit G-206, p. 5. 13 
 14 
A specific code provision requiring an applicant to provide access to others to make test pits 15 
on their property is not identified in the testimony and the Commission knows of no such 16 
requirements.  The Commission finds that the absence of test pits on the subject property 17 
performed by neighbors and their soils experts is not a basis to find that the testing 18 
procedure was not properly conducted.  LOSWMM App. B-2. 19 
 20 
  Infiltration Rate; “Confining Layer”; Correction Factor. 21 
 22 
An infiltration rate of 2.5” per hour was obtained at 2 ft. below existing ground level; a rate of 23 
0.1” per hour infiltration rate was obtained at 7 ft. below ground level.  Exhibits F-14, sub 24 
exhibit 1, pg. 1-3; G-232, pg. 8 & 9.  There was no testimony challenging the methodology 25 
used in determining the infiltration rate from the test pits as dug.   26 
 27 
There was testimony that: 28 

• A seasonal high groundwater level will alter the tested infiltration rates on the site 29 
because pre-soaking soil will not mimic the effect of seasonal high groundwater.   30 

• Due to a “confining layer” of seasonal high ground water at EL 237 ft., this will result 31 
in the site being a “closed system,” that perched groundwater is “directly below and to 32 
the sides (of the stormwater facility) during the wet season….” 33 

• The “confining layer” will prevent infiltration below the facility.   34 
 35 

  Exhibit G-232, p. 3 & 7, and sub exhibit 1, pg. 5.   36 
 37 
As discussed in Section B Water Quality, Groundwater Level Not Established by Nearby 38 
Ponds below, the Commission finds: 39 
 40 

• A proposed facility with its bottom at EL 237.2 would be separated from the seasonal 41 
high groundwater by more than 5 ft., based on the four test pits: TP-1 EL 231.8 (no 42 
groundwater); TP-2 EL 231.8 (groundwater seepage); TP-3 EL 228.8 (no 43 
groundwater); and TP-4 EL 230.3 (no groundwater).  44 
 45 

• The asserted “confining layer” is not a confining layer because it does have an 46 
infiltration rate of 2.4” over 24 hours (0.1” per hour).  47 
 48 

Accordingly, the Commission does not find a “closed system,” and does not find a basis to 49 
conclude that the infiltration rate will not perform as tested in accordance with LOSWMM 50 
App. B-2.  Even if there were a “confining layer” from an infiltration perspective, there is no 51 
evidence that the stormwater would not infiltrate laterally from the facility.  Finally, and 52 
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perhaps more importantly, the Commission finds that the method of determining the 1 
infiltration rate followed LOSWMM §4.2 and App. B-2.  The LOSWMM is the primary 2 
guidance document for showing the feasibility of meeting the Stormwater Management Code 3 
requirement, specifically LOC 38.25.120(1)(d)(ii). 4 
 5 
For purposes of determining the infiltration rate to be used in calculations for a stormwater 6 
facility, the infiltration rate is adjusted by a “correction factor,” to account for “site variability 7 
and number of tests conducted, degree of long-term maintenance, and …. potential for long-8 
term clogging due to siltation and bio-buildup.  See LOSWMM App. B-2, §E.3, p. B-2.2.  The 9 
applicant’s engineer applied a correction factor of 2.0, resulting in an adjusted infiltration rate 10 
of 1.25” per hour for purpose of calculating the required size of the stormwater facility.  11 
Exhibit F-3, App. C(1), p. 4, 6.  The City’s consulting stormwater engineer then reviewed the 12 
proposed StormTech Chamber capacity and found the size of the facility to be adequate for 13 
the design rain event, based on an infiltration rate of 1.25” per hour.  (Exhibit F-9, p. 2).  14 
Although there has been testimony challenging whether the location and number of test pits 15 
was adequate, or that there is a potential for bio-buildup, no stormwater engineer has 16 
proposed an alternative correction factor to the Commission.  The Commission finds that a 17 
correction factor of 2.0 is appropriate to be applied to the infiltration rate for purpose of sizing 18 
the stormwater facility. 19 
 20 
The Commission finds, from the methodology used to determine the infiltration rate for the 21 
subject site, that the site’s infiltration rate is 2.5” per hour at 2 ft., or, after applying the 22 
correction factor of 2.0 for calculating the stormwater facility per LOSWMM App. B-2, §E.3, 23 
p. B-2.2, 1.25” per hour at 2 ft. for the stormwater facility infiltration rate. 24 
 25 
 Placement Depth of Stormwater Facility.   26 
 27 
  Below is the preliminary plan for the installation of the facility.  The bottom of the 28 
chamber is at EL 238.2 ft.  The drain rock, as shown below, is considered part of the facility, 29 
and thus the bottom of the facility is at EL 237.2.  Exhibit F-14, sub exhibit 1, pg. 5.  The 30 
applicant proposes to add fill material surrounding the facility; in some places the applicant is 31 
proposing to add close to 3 ft. of fill.  The finished ground level will be 1 ft. above the facility.   32 
 33 
 34 
// 35 
 36 
 37 
// 38 
 39 
 40 
// 41 
 42 
 43 
// 44 
 45 
 46 
 47 
// 48 
 49 
 50 
 51 



LU 16-0048 
Page 10 of 24 

 1 
 2 
 Exhibit F-14, sub exhibit 1, pg. 5. 3 
 4 
  Depth Within 2.5” per Hour Tested Infiltration Rate Layer.   5 
 6 
As stated above, the stormwater facility’s infiltration rate is based on a tested depth of 2 ft. 7 
below existing ground surface.  The applicant’s design places the bottom of the facility at EL 8 
237.2.  The existing ground level is 238.8 ft.  Thus, the Commission finds that the bottom of 9 
the facility is within the tested 2 ft. depth of the existing ground level, which depth has a 10 
tested infiltration rate of 2.5” per hour. 11 
 12 
   Imported Fill Material; Effect of Compaction:   13 
 14 
Testimony raised the issue of the effect that compaction of fill material could have on the fill 15 
material’s infiltration rate.  Compaction of the fill material could occur due to site work and 16 
placement of the storm facility over 1 ft. of fill material.  Testimony also noted that the fill 17 
material would be above the bottom elevation of the facility. 18 
 19 
To assure that the infiltration rate of the fill material, when compacted, does not fall below the 20 
tested 2.5” per hour native soil infiltration rate (for lateral absorption), upon which the facility 21 
sizing calculations were based, the applicant proposed, and the Commission imposes a 22 
condition of approval to assure that the infiltration of the fill material, even as compacted, is 23 
not less than 2” per hour.  See Condition of Approval D.6 above.  (As noted above, the final 24 
design stormwater plans must demonstrate that the infiltration requirements are met, based 25 
upon the tested infiltration rates). 26 
 27 

Easement from 1245 Chandler to Provide Stormwater Overflow 28 
 29 
Testimony noted that the applicant has not demonstrated that it could obtain a stormwater 30 
easement from 1245 Chandler for overflow.  Exhibit G-227, p 1-2, 8. 31 
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The Commission finds that the applicant revised the proposal (Exhibit F-14) and removed the 1 
note in their stormwater report that they were going to install a downstream piped 2 
connection.  This revision eliminated the need for a stormwater overflow easement as a 3 
component of the proposed facility.  4 
 5 
  Accuracy of Stormwater Data  6 
 7 
Testimony was received that the stormwater data used by applicant is inaccurate.   8 
 9 
The Commission finds that no evidence of asserted data inaccuracies has been presented.  10 
The test pits used to determine the infiltration rate were performed by qualified personnel, in 11 
accordance with the recommended procedures set forth in LOSWMM Appendix B-2, and 12 
were sufficiently reliable for use by all engineers that reviewed the test pit data.   13 
 14 
 Current Local Flooding 15 
 16 
Testimony was received noting that current local drainage conditions result in flooding in the 17 
area of the subject site and nearby properties, as evidenced by photographs.  See Exhibits 18 
referenced below. 19 
 20 
The Commission notes that the photographs show a wide range of soil and stormwater 21 
conditions.  See photographs (Dec. 9, Exhibits G-204, sub exhibits 1 and 2 and G-220, p. 4; 22 
Jan. (undated), Exhibit G-227, p. 3; Jan. 18, Exhibit G-220, p. 6; Jan 21, Exhibit F-7; Feb. 23 
(undated), Exhibit G-227, p. 3; Feb. 6; G-220, p. Exhibits G-229 & G-230; Feb. 8, Exhibit F-8; 24 
Feb. 8-12 Exhibit F-10, p. 8-35; Feb 9, G-229).  These photographs indicate that stormwater 25 
runoff from the surrounding neighborhood and golf course historically ponds in the vicinity of 26 
the subject property, which is at the local low point.  The photographs also show periods of 27 
dry ground following recent rainfall events, indicating that area soils dispose of stormwater 28 
through infiltration.  The Commission finds that the criteria to be considered by the 29 
Commission isn’t whether there is historic flooding in the area of the development, but 30 
whether it is feasible to manage the stormwater that runs from new or redeveloped 31 
impervious surfaces as required by the Stormwater Management Code, and particularly LOC 32 
38.25.120(d)(ii)’s requirements regarding Infiltration (see discussion this Section A), water 33 
quality (see discussion Section B), and flow control (see discussion Section C). 34 
 35 
Subconclusion: Infiltration 36 
 37 
The Commission finds the applicant has followed the appropriate infiltration testing 38 
procedures per LOSWMM §4.2 and App. B-2 and has met its burden of proof establishing 39 
that it is feasible to size “[o]n-site stormwater management facilities … to infiltrate 100 40 
percent of the stormwater runoff for a ten-year, 24-hour design storm based on location- and 41 
depth-specific tested infiltration rates.” LOC 38.25.120(1)(d)(ii)(A) and (d)(i)(B). 42 
 43 
B. Water Quality 44 
 45 
 Code Requirement. 46 
 47 

“Water Quality. Stormwater management facilities shall be designed to capture 48 
and treat 80% of the average annual runoff volume, based on local rainfall 49 
frequency and intensity. (See Manual for design storm information.)”   50 
 51 
 LOC 38.25.120(1)(d)(ii)(B). 52 

 53 
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 Water Quality Treatment by Facility - Capture   1 
 2 
LOSWMM §4.1.3 explains that capturing 80% of the average annual runoff “…is equivalent 3 
to treating runoff from the first 1.0 inch of an individual storm event.”  As found above, the 4 
proposed stormwater facility is adequately sized to capture a rain event of 3.2 inches (10 5 
year, 24-hour storm event), which is larger than the required 1.0 inch rain event for water 6 
quality treatment. 7 
 8 
 Water Quality Treatment by Facility – Treatment by Soil Depth 9 
 10 
Neither an infiltration trench nor a drywell have internal water quality capabilities.  LOSWMM 11 
§4.6.3, p. 87; §4.6.4, p. 93.  Each facility uses separation by soils from groundwater as the 12 
method of achieving water quality treatment.  LOSWMM recommends that there be at least 5 13 
ft. of soil between the bottom of an infiltration trench and the Seasonally High Groundwater 14 
(SHGW).  LOSWMM Table 3.1 and §4.6.3, pg. 87.  For a drywell, there is a discrepancy in 15 
recommended minimum separation between the bottom of a drywell and groundwater:  16 
LOSWMM §4.6.3, pg. 93 states the separation should be 5 ft.; Table 3.1 Stormwater 17 
Management Best Practices states that the depth to SHGW from a drywell should be at least 18 
10 ft.  (The Commission finds, as discussed below in Classification of Facility: Infiltration 19 
Trench or Drywell, that the proposed facility is an infiltration trench, therefore the 20 
Commission finds it need not resolve the discrepancy regarding the separation distance 21 
required for drywells from groundwater.) 22 
 23 
  Classification of Facility: Infiltration Trench or Drywell 24 
 25 
Testimony asserts that the StormTech system is “more in the nature of a drywell,” without 26 
further analysis.  Exhibits G-231, p.1; G-234, pg. 10.  The stormwater system classification is 27 
not further addressed by Symons Engineering Consultants.  Exhibit G-232.  The applicant’s 28 
proposed StormTech system specifications are found at Exhibit F-3, App. C(2).  LOSWMM 29 
§4.6.3, pg. 86 defines an Infiltration Trench as “a linear, gravel-filled trench that distributes 30 
stormwater to underlying soils,” with a width of 2-5 ft. and a variable length.  It is a linear 31 
facility: 32 
 33 

 34 
 35 
  Figure 4.4, LOSWMM 36 
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A “drywell or proprietary infiltration chamber” is defined as “an underground perforated pipe 1 
or chamber surrounded with gravel that collects stormwater runoff and gradually discharges 2 
it into the underlying soils.”  It is cylinder shaped, with a minimum diameter of 2 ft.  3 
LOSWMM §4.6.4, pg. 92, 4 

 5 

 6 
 7 
 Figure 4.5, LOSWMM 8 
 9 
The City’s consulting stormwater engineer has reviewed the StormTech design and 10 
specifications and LOSWMM §4.6.3 and §4.6.4 and she classified the StormTech facility as 11 
an Infiltration Trench.  The Commission finds that the facility dimensions, the LOSWMM 12 
manual, and the City’s stormwater consulting engineer’s conclusion to be more persuasive 13 
than the unanalyzed statement by a non-engineer and therefore finds that the StormTech 14 
facility should be classified as an Infiltration Trench.  Accordingly, the separation depth 15 
between the facility and groundwater should be at least 5 ft. (The Commission notes that it is 16 
the same minimum 5 ft. separation requirement if the facility is a drywell, based on 17 
LOSWMM §4.6.3, pg. 93, as that states the facility requirements.  However, because the 18 
Commission finds the StormTech facility to be an Infiltration Trench, the Commission need 19 
not resolve the discreptency for drywell separation to SHGW.) 20 
 21 
  Separation Depth of Facility to Groundwater 22 
 23 
As shown on the above diagram from Exhibit F-14, sub exhibit 1, the bottom of the facility is 24 
proposed to be EL 237.2 ft.  Accordingly, the SHGW must be at a level of less than EL 232.2 25 
ft.  For the reasons stated below, the Commission finds that the SHGW level is at or below 26 
EL 231.8 ft. because (1) the evidence from one of the on-site test pits establishes the 27 
highest observed groundwater at EL 231.8 ft.; the other 3 test pits did not find observed 28 
groundwater before the bottom of the test pit (7’, 10’ and 8.5’ below ground level); and (2) 29 
the presence of nearby ponds does not mean that the SHGW is at the surface.  30 

  31 
32 
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   Groundwater Level Established by Test Pits 1 
 2 
When performing the test pits, evidence of SHGW elevation is to be noted.  LOSWMM App. 3 
B-2, pg. 2.1.  The applicant’s soils engineer noted no evidence of groundwater from the test 4 
pits to a maximum depth of 10 ft., except TP-2 did show evidence of “slight perched 5 
groundwater seepage” at 7 ft. below ground level (EL 231.8).  Evidence of groundwater was 6 
not found within the 7 ft. depth of TP-1, the 10 ft. depth of TP-3, or the 8.5 ft. depth of TP-4.  7 
See Exhibits F-3, App. B(3), p. 9; F-14, sub exhibit 1, pg. 1 and 2 and sub exhibit 2, pg. 2.  8 
The bottom of the facility is proposed to be at EL 237.2, which is more than 5 ft. above the 9 
observed highest groundwater level, EL 231.8 ft.    10 
 11 
The test pit logs note the presence of orange mottled, moist soil at 2.5 ft. – 3 ft.  Orange 12 
mottling was not observed below 3 ft., even though the soil is reported to be very moist.  13 
Exhibits F-3, App. B(3), pg. 15-18; F-14, subexhibit 2, p. 3 [TP-1 correction].  The applicant’s 14 
geotechnical report did not call the orange mottled soil to be evidence of SHGW.  Exhibits F-15 
3, App. B(3), p. 3; F-14, sub exhibit 1, pg. 1 and 2.  A contrary professional opinion was 16 
reached by Symons Engineering Consultant.  Exhibit G-232, p. 3.  The Commission notes 17 
from the testimony and from recent photographs (Exhibits G-234) that it is undisputed that 18 
the area is subject to soil saturation during continued rain events.  Although the orange 19 
mottling may be the result of “rusting of the iron in the soil leaving orange blotches,” as 20 
Symons Engineering Consultant contends (Exhibit G-232, p. 3), the Commission finds 21 
orange mottling in the soil observed from the test pits is more likely explainable by soil 22 
saturation from stormwater (water entering from the surface) than from groundwater (water 23 
rising from below).   24 
 25 
  Groundwater Level Not Established by Nearby Ponds 26 
 27 
An alternative argument that the SHGW level is at the surface is that the nearby ponds are 28 
perched groundwater, thus the SHGW is at the elevation of the ponds, and, hence, the 29 
SHGW is at the similar elevation of the proposed facility.  Exhibits G-223; G-232, pg. 4; G-30 
234.  31 
 32 
Groundwater is defined as subsurface water: 33 
 34 

Groundwater. Subsurface water that occurs in soils and geological formations that are 35 
fully saturated. Groundwater fluctuates seasonally and includes perched groundwater.   36 
 37 
 LOC 38.25.190  Definitions. 38 

 39 
“Perched groundwater” is not defined in the Stormwater Management Code or in the 40 
LOSWMM.  An explanation of the formation of perched groundwater was referenced in 41 
Exhibit G-234, pg. 41 (although the citation to the publication and page was given, the actual 42 
text was not included in Exhibit G-2342.)   43 
 44 
// 45 
 46 
// 47 

                                                           
1 The page reference in Exhibit G-234 to the cited treatise has a typographical error: the quoted section is on page 30, 
discussing general hydrologic features of groundwater, not 39. 
2 Ordinarily the Commission does not include material in its Findings not specifically included in the record.  The cited 
page in the USGS publication provides a clearly written example of what “perched groundwater” is, as explained to 
the Commission by the City’s Consulting Stormwater Engineer. 
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 1 
 2 
Surface water is “natural water that has not penetrated much below the surface of the 3 
ground.”  Merrian-Webster Dictionary (https://www.merriam-4 
webster.com/dictionary/surface%20water). Groundwater is stated as “subsurface" water that 5 
“occurs in soils and geological formations”.  The USGS explanation above also notes this 6 
chararacteristic for perched groundwater: “Ground water percolating downward to the water 7 
table encounters impermeable layers which impedes its movement….”  (Emphasis added in 8 
quoted material by underlining) 9 
 10 
The Commission finds the key requirement for groundwater and perched groundwater is that 11 
it be beneath the surface and for perched groundwater that it be formed by a higher 12 
impermeable layer than encountered by groundwater level.  A pond is formed by water that 13 
has not percolated downward.   14 
 15 
The Commission also finds that what is referred to on the subject site by Symons 16 
Engineering Consults as a “confining layer” (Exhibit G-232, pg. 3, and sub exhibit 1, pg. 5) is 17 
not an impermeable layer.  It has an infiltration rate of 0.1” per hour, resulting in infiltration of 18 
a 2.4” rain event over 24 hours.  Exhibit F-14, sub exhibit 1, pg. 3.  There is no evidence that 19 
there is a permanent pond on the subject property but the site is subjected to the same rain 20 
events that affect the nearby permanent ponds.  Hence, stormwater on the site does infiltrate 21 
over time.  For this reason also the Commission finds that the orange mottled soil within 2.5’ 22 
-3’ of ground level is most likely not from SHGW. 23 

https://www.merriam-webster.com/dictionary/surface%20water
https://www.merriam-webster.com/dictionary/surface%20water
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The Commission finds that a proposed facility with its bottom at EL 237.2 would be 1 
separated from SHGW by more than 5 ft., based on the four test pits: TP-1 EL 231.8 (no 2 
groundwater); TP-2 EL 231.8 (groundwater seepage); TP-3 EL 228.8 (no groundwater); and 3 
TP-4 EL 230.3 (no groundwater).   4 
 5 
Subconclusion – Water Quality: The Commission finds that the applicant has met its burden 6 
of proof to establish that it is feasible for stormwater management facilities to be designed 7 
and located on the site to capture and treat 80% of the average annual runoff volume, based 8 
on local rainfall frequency and intensity. LOC 38.25.120(1)(d)(ii)(B). 9 
 10 
C. Flow Control 11 
 12 
 Code Requirement: 13 
 14 

Flow Control. Stormwater management facilities shall be designed to maintain 15 
post-development peak flow rates at their pre-development (c. 1850) levels for 16 
the two-year, five-year, and ten-year, 24-hour runoff events.   17 
 18 
 LOC 38.25.120(1)(d)(ii)(C). 19 

 20 
  Flow Control Not Required For Sites that Meet Infiltration Standard 21 
 22 
“Flow control is required for large projects where soils are not suitable for infiltration.”  23 
LOSWMM §2.5.4, p. 26.  If the facility infiltrates stormwater for the 10-year, 24-hour rain 24 
event, it would therefore infiltrate stormwater for the lesser two-year and five-year rain events 25 
without additional measures  26 

 27 

 28 
 29 

LOSWMM §4.1, Table 4.1 Performance Standards for Best Management 30 
Practices.  31 

 32 
// 33 

34 
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Flow Onto Nearby Properties; Existing Stormwater System along Chandler Road 1 
is Failing; Existing Neighborhood Flooding 2 

 3 
Testimony was received that: 4 

• Stormwater runoff created by new dwellings on the two proposed parcels would 5 
displace water onto nearby properties.  G-215 6 

• Neighborhood flooding has occurred during storm events that have both exceeded the 7 
classification of a 10-year, 24-hour runoff event, and are smaller than the 10-year, 24-8 
hour storm.  Exhibits G-215; G-217; G-218; G-224; G-226; G-230.  (Counter: G-214). 9 

• There is an absence or failure of the stormwater system along Chandler Road.  10 
Exhibits G-224, G-228. 11 

• The neighborhood has many oversized lots suitable for partition, and if partitioned, will 12 
exacerbate the local flooding issue if not addressed.  (G-223). 13 

• The solution should both comply with city code and solve the flooding problem that the 14 
neighborhood regularly experiences. (G-223). 15 

• Removal of an English laurel hedge at the boundary with an abutting lot will reduce 16 
absorption of existing sheetflow from the subject site and thus increase risk of water 17 
flow onto the abutting lot. (G-230). 18 

 19 
Based upon staff information, the Commission notes that the neighborhood was developed 20 
in the County without a stormwater collection or management system.  Exhibit F-11, p. 2.  21 
The testimony is persuasive that the area is subject to historic nuisance flooding and 22 
saturated soils.  Exhibits G-202; G-216; G-218; G-229.  In fact, nuisance flooding may occur 23 
at rain events smaller than the 10-year, 24-hour design rain event.  The historic nuisance 24 
flooding will likely continue regardless whether or not any development occurs on the site.  25 
The Commission shares staff’s belief that the proposed stormwater management system for 26 
the property is likely to incrementally improve flooding issues because a stormwater 27 
management system is being installed for impervious surfaces on property that is not 28 
currently controlled.  Exhibit F-11, p. 2. 29 
 30 
The scope of the Commission’s review is the stormwater from impervious surfaces.  A 31 
change from one pervious surface (laurel hedge) to another (vegetated swale) is not within 32 
the scope of Commission’s review of the Stormwater Management Code (LOC 38.25.120; 33 
LOC 38.20.190 Definition).  The person testifying did not state with specificity what city code 34 
provision he thought was applicable to the issue.   35 
 36 
The Commission also notes that staff believes the development application shows that it is 37 
feasible to develop the site while maintaining existing drainage patterns and avoiding 38 
substantial increases in the acceleration and concentration of stormwater, per the civil law 39 
doctrine of drainage.  Exhibit F-11, p. 2; see LOSWMM §2.3.2.  The Commission notes that 40 
the civil law doctrine of drainage is not a Stormwater Management standard.  41 
 42 
The Commission’s review of the application is limited to whether the applicant has 43 
demonstrated that it is feasible for stormwater runoff from the impervious surfaces to be 44 
constructed can comply with the Stormwater Management Code requirements.  LOC 45 
50.07.003.14.d.iii(2); 50.07.003.4.g.i.  As discussed above in Sections A. Infiltration and C. 46 
Flow Control; Flow Control Not Required For Sites that Meet Infiltration Standard, the 47 
Commission has found that it is feasible for the applicant to provide stormwater facilities that 48 
will meet the infiltration requirement of the required 10-year, 24-hour runoff event.  The 49 
Commission finds there is no approval criteria for onsite stormwater management facilities to 50 
be designed to maintain peak flow rates for more than a 10-year, 24-hour runoff event.   51 
 52 



LU 16-0048 
Page 18 of 24 

The Commission further finds that the Stormwater Management standards do not require the 1 
applicant to fix pre-existing drainage problems in the neighborhood.  The lack of an existing 2 
stormwater system along Chandler Road is only applicable in reviewing this application if the 3 
applicant relied upon off-site stormwater discharge, i.e., discharge to the Lake Garden Court 4 
pond, to meet the Stormwater Management standards.  The applicant has proposed, and the 5 
Commission finds in the above Sections A and B, and this Section C, that the applicant has 6 
demonstrated it is feasible for development on the site to meet the Stormwater Management 7 
standards through on-site stormwater management methods (which is the preferred method 8 
under LOC 38.25.120(1)(d)(ii)).  Accordingly, the applicant is not required to demonstrate 9 
that there is a functioning off-site stormwater system along Chandler Road. 10 
 11 
Subconclusion – Water Flow:  Water flow requirements are met by an on-site infiltration 12 
system that complies with the design rain event. 13 
 14 
D. Illicit Discharge  15 

 16 
Testimony was submitted that stated that the use of the proposed facility for development on 17 
the site would result in “illicit discharge” because the stormwater would contribute to a 18 
violation of the City’s National Pollutant Discharge Elimination System-Municipal Separate 19 
Storm Sewer System (NPDES) permit, a waste load allocation, a city, state, or federal law, 20 
and endanger private property.  Exhibit G-231, p. 4.  Testimony was also submitted that if 21 
the facility failed, “illegal, illicit” discharges to neighboring properties will violate the 22 
Stormwater Management Code and the NPDES permit.  G-227, p. 2. 23 
 24 
An “illicit discharge” is defined as: 25 
 26 

“Illicit Discharge. Any discharge to a municipal separate storm sewer system that is not 27 
composed entirely of stormwater except discharges authorized under Section A.4.a.xii 28 
of the City’s 2012-2017 National Pollutant Discharge Elimination System-Municipal 29 
Separate Storm Sewer System (NPDES-MS4) Permit.” 30 
 31 
 LOC 38.25.190  Definitions 32 
 33 

The scope of this Commission’s review is whether the stormwater management plan to 34 
address runoff from new and redeveloped impervious surfaces complies with the Stormwater 35 
Management Code.  The proposal is to infiltrate the stormwater runoff for the design rain 36 
event on-site.  It is beyond the scope of this Commission to determine if there will be 37 
stormwater entering the City’s stormwater system.  Even if so, the Commission finds that 38 
stormwater alone is not an illicit discharge because stormwater is not a substance that is “not 39 
composed entirely of stormwater;” to the contrary, stormwater is composed entirely of 40 
stormwater.   41 
 42 
E. Compliance with NPDES Permit 43 

 44 
Testimony was quoted from the DEQ evaluation report regarding methods that the City, as 45 
an NPDES permitee, could use to comply with the NPDES permit requirements, including a 46 
volume-based, storm event percentile-based, or annual average runoff-based minimum.  47 
G227, p. 16-17. 48 

 49 
The Commission finds that the optional methods that a city may choose to comply with 50 
stormwater management in order to obtain an NPDES permit is not relevant to review of this 51 
application; the question is whether the application complies with the Stormwater 52 
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Management Code.  LOC 50.06.006.3, and by reference LOC Art. 38.25.  No testimony has 1 
identified with sufficient specificity any direct, regulatory provision of the NPDES permit that 2 
the approval of the proposed facility would violate.  Compliance with the infiltration rate for 3 
the City’s design storm event is not a violation of the NPDES permit; the Stormwater 4 
Management Code implements the NPDES requirements.  Except to the extent the NPDES 5 
permit is directly incorporated as a standard, i.e., an illicit discharge is “causing or 6 
contributing to a violation of the City’s NPDES-MS4 permit,” per LOC 28.25.150(1)(a), the 7 
NPDES permit is not a criterion for approval.  As found above, even if stormwater from the 8 
site enters the City’s stormwater system, stormwater is not an illicit discharge and does not 9 
violate the NPDES permit by reference in LOC 28.25.150(1)(a). 10 
 11 
// 12 
 13 
 14 
// 15 
 16 
 17 
// 18 
 19 
[Order and Conditions of Approval on next page] 20 

 21 
22 
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ORDER 1 
 2 
IT IS ORDERED BY THE DEVELOPMENT REVIEW COMMISSION of the City of Lake Oswego 3 
that: 4 
 5 
1. LU 16-0048 is approved, subject to compliance with the conditions of approval set forth in 6 

Subsection 2 of this Order.    7 
 8 
2. The conditions for LU 16-0048 are as follows: 9 
 10 

A. Prior to Approval of the Final Partition Plat, the Applicant/Owner Shall: 11 
 12 

1.   Submit a final plat to City staff for review and signature of approval within one 13 
year of the date of this decision.  The deadline to submit the final plat to 14 
City staff is one year from approval.  The final plat must be dimensioned as 15 
depicted in Exhibit E3 and reference this land use application – City of Lake 16 
Oswego Planning and Building Services Department, Case File LU 16-0048.  17 
Upon written application, prior to expiration of the one-year period, the City 18 
Manager shall, in writing, grant a one-year extension.  Additional extensions 19 
may be requested in writing and must be submitted to the City Manager for 20 
review of the project for conformance with current law, development standards 21 
and compatibility with development that may have occurred in the surrounding 22 
area.  The extension may be granted or denied and, if granted, may be 23 
conditioned to require modification to bring the project into compliance with 24 
then current law and compatibility with surrounding development. 25 

 26 
2. The final plat shall include the following information: 27 

 28 
a. Dedication of sufficient right-of-way along the entire site frontage of Chandler 29 

Road in order to achieve 25 feet of right-of-way from the center of the right-of-30 
way.  It appears that 5 feet of right-of-way dedication will be necessary. 31 
 32 

b. A minimum 15-foot wide public sewer easement centered over the existing 33 
public sewer main located along the northern portion of Parcels 1 and 2. 34 

 35 
3. Record a non-remonstrance agreement for participating in a future Local 36 

Improvement District (LID) or underground district for future street 37 
improvements on Chandler Road and future undergrounding of overhead 38 
utilities in the right-of-way. 39 

 40 
4. Submit a preliminary title report or lot book report showing the status of title 41 

and any liens and encumbrances. 42 
    43 

B. Within 90 Days of the Recordation of the Final Partition Plat, the 44 
Applicant/Owner Shall: 45 

 46 
1. Demonstrate compliance with Conditions A, above.  47 

 48 
2. Submit a final title report, or lot book report from a title company 49 

demonstrating that the plat was validly recorded and that the public sewer 50 
easement, as required, above, is valid and subsisting, and that the parcels 51 
are either free and clear of liens or encumbrances, or that the holders of the 52 
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liens and encumbrances consent to the creation and recordation of the 1 
easements and Notice of Development Restriction.   2 

 3 
C. Prior to the Issuance of any Grading or Building Permit on any Parcel, the 4 

Applicant/Owner Shall: 5 
 6 
1. Submit evidence of compliance with Conditions A-B, above. 7 
   8 
2. Submit a final stormwater disposal plan for each parcel, prepared by a registered 9 

engineer, to the satisfaction of the City Engineer.  All infiltration systems shall 10 
meet minimum setbacks of five feet from property lines and 10 feet from building 11 
foundations.  Driveway runoff cannot be directed to a subsurface infiltration 12 
disposal system without Department of Environmental Quality (DEQ) approval.  13 
Any emergency overflow shall be conveyed to an approved point of disposal. 14 

 15 
3. Submit for review and approval a final grading plan that shows a swale at the rear 16 

of each lot that prevents stormwater runoff onto abutting lots.  17 
 18 

4. Install all tree protection fencing as required by the Code Requirement 2, below.  19 
All protection fencing shall be inspected and approved by staff prior to the 20 
issuance of any grading or building permits. 21 

 22 
5. Provide a site/landscape plan for each parcel that shows the clear sight 23 

triangles at the respective driveway approaches onto Chandler Road.  24 
All existing/proposed vegetation or structures along the Chandler Road 25 
frontage shall not obstruct the stopping sight distance per AASHTO, as 26 
certified by a registered traffic engineer.   27 

 28 
D. Prior to the Final Building Inspection or Occupancy of any Dwelling on 29 

Each Parcel, the Applicant/Owner Shall: 30 
 31 

1. Obtain a street opening permit for the driveway approaches, utility taps and any 32 
work within the right-of-way.  The design drawings and improvements shall be to 33 
the satisfaction of the City Engineer.  The plans shall include design for the 34 
following: 35 

 36 
a. Sanitary sewer lateral locations and tap to the public mainline for new 37 

connections. 38 
b. Water service locations. 39 
c. Driveway approaches shall show the clear sight triangles in compliance with 40 

both the AASHTO and the City’s vision clearance standards.  No vegetation, 41 
fence, or signage higher than 30 inches shall be located within the clear sight 42 
triangles. 43 

d. Design of a 3-foot wide gravel shoulder along the existing edge of pavement 44 
along the entire site frontage. 45 

 46 
2. Remove the existing driveway that served the existing home on the property and 47 

construct the 3-foot gravel shoulder along the existing edge of pavement along 48 
the entire site frontage required, above. 49 
 50 

3. Provide a final sight distance certification for each driveway approach 51 
according to AASHTO standards indicating the necessary 52 
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landscaping/vegetation has been removed and that minimum AASHTO 1 
stopping sight distance has been achieved. 2 

 3 
4. Provide certification from the engineer of record that the stormwater facilities 4 

for each parcel were constructed according to the design and are 5 
functioning properly. 6 

 7 
5. Provide proof of recorded operations and maintenance plan for the 8 

stormwater facilities on each parcel. 9 
 10 

6. Provide post grading infiltration tests on the imported and native soils in the 11 
area of the Stormtech chambers that shows the soils have an infiltration rate 12 
of 2 inches per hour or greater.  13 

 14 
Code Requirements: 15 

 16 
1. Tree Protection: Submit a tree protection permit application as required by LOC 17 

55.08.020 and 55.08.030 for review and approval of staff, including off-site trees 18 
that are within the construction zone.  This plan shall be attached to the 19 
construction documents or printed on the construction site plans, and shall 20 
include: 21 

 22 
a. The location of temporary tree protection fencing, consisting of a minimum 6-23 

foot high cyclone fence secured by steel posts, around the tree protection 24 
zone, or as recommended by the project arborist and approved by the City. 25 

 26 
b. A note stating that no fill or compaction shall occur within the critical root 27 

zones of any of the trees, or that if fill or compaction is unavoidable, measures 28 
will be taken as recommended by a certified arborist to reduce or mitigate the 29 
impact of the fill or compaction. Such measures shall be clearly outlined in the 30 
tree protection plan. The note shall also inform contractors that the project 31 
arborist shall be on site and oversee all construction activities within the tree 32 
protection zone.   33 

 34 
c. A note that clearly informs all site contractors about the necessity of 35 

preventing damage to the trees, including bark and root zone. The applicants 36 
and contractor(s) shall be subject to fines, penalties and mitigation for trees 37 
that are damaged or destroyed during construction. 38 

 39 
d. A sign shall be attached to the tree protection fencing, which states that inside 40 

the fencing is a tree protection zone, not to be disturbed unless prior approval 41 
has been obtained from the City Manager and project arborist. 42 

 43 
2. Erosion Control: Per LOC Chapter 52, apply for and obtain an approved erosion 44 

prevention and sediment control permit issued through the City of Lake Oswego, 45 
and install and maintain all BMPs as indicated in the permit. 46 

 47 
Notes: 48 

 49 
1. The applicant is advised to take part in a post-Land Use Approval meeting.  City 50 

staff would like to offer an opportunity to meet and discuss this decision and the 51 
conditions of approval necessary to finalize the project.  The purpose of the 52 
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meeting is to ensure all conditions are understand and to identify other permits 1 
necessary to complete the project.  To take advantage of this meeting, please 2 
contact the staff coordinator at (503) 675-3732.   3 
 4 

2. The land use approval for this project does not imply approval of a particular 5 
design, product, material, size, method of work, or layout of public infrastructure 6 
except where a condition of approval has been devised to control a particular 7 
design element or material.  8 
 9 

3. Development plans review, permit approval, and inspections by the City of Lake 10 
Oswego Planning and Building Services Department are limited to compliance 11 
with the Lake Oswego Community Development Code, and related code 12 
provisions.  The applicant is advised to review plans for compliance with 13 
applicable state and federal laws and regulations that could relate to the 14 
development, i.e., Americans with Disabilities Act, Endangered Species Act.  15 
Staff may advise the applicants of issues regarding state and federal laws that 16 
staff member believes would be helpful to the applicants, but any such advice or 17 
comment is not a determination or interpretation of federal or state law or 18 
regulation. 19 

 20 
 21 
 22 
 23 
 24 
 25 
 26 
 27 
 28 
 29 
 30 
 31 
 32 
 33 
 34 
 35 
 36 
 37 
 38 
 39 
 40 
 41 
 42 
 43 
 44 
 45 
 46 
 47 
 48 
 49 
 50 
 51 
 52 

53 
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DATED this 3rd day of April, 2017. 1 
 2 
 3 
       Brent Ahrend /s/    4 
      Brent Ahrend, Chair 5 
      Development Review Commission 6 
 7 
 8 
       Janice Reynolds/s/    9 
      Janice Reynolds 10 
      Administrative Support III 11 
 12 
ATTEST: 13 
 14 
TENTATIVE DECISION – March 20, 2017 15 
AYES:  Ahrend, Prichard, Rabbino, and Shearer  16 
NOES:  Poulson 17 
ABSTAIN: None 18 
ABSENT: Smith, Taheri 19 
 20 
WRITTEN FINDINGS – April 3, 2017 21 
AYES:  Ahrend, Prichard, Rabbino 22 
NOES:  None 23 
ABSTAIN: Taheri 24 
ABSENT: Poulson, Shrearer, Smith 25 
 26 
 27 
 28 
 29 
 30 
 31 
 32 
 33 
 34 
 35 
 36 
 37 
 38 
 39 
 40 
 41 
 42 
 43 
 44 
 45 
 46 
 47 
 48 
 49 
  50 
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