
TO: Debra Andreades, Senior Planner 

CC: Scot Siegel, Director of Planning and Building Services 
David Powell, City Attorney 

FROM: Evan Boone, Deputy City Attorney 

SUBJECT: Creation of Tryon Creek Overlay District – Legislative or Quasi-Judicial; Procedure 

DATE: September 21, 2017 

Background:  The City of Portland owns and operates the Tryon Creek Wastewater Treatment 
Plant (TCWTP).  The site currently consists of two tax lots: 21E02CB1300 and 1400 (combined 
12.69 acres), and may eventually include part or all of Tax Lot 1501 (1.20 acres).  The current 
Zoning and Comprehensive Plan designations are shown in the below maps: 

Zoning Map 

Zoning:   
1300: PF and PNA 

1400: PF 

1501: I (Industrial) 

LU 17-0064 EXHIBIT F-7/PAGE 1 OF 12

imccaleb
Text Box
EXHIBIT F-7LU 17-0064



Page 2 of 12 

Comprehensive Plan Map 

1300:  PF, FMU, and PNA 

1400: PF 

1501: FMU 

The City of Portland contacted the Planning Department with its desire for a process that would 
provide greater certainty in future improvements of the plant than the conditional use process 
offers, either individually or with an ODPS approval.  A TCWTP overlay district is being 
considered, to bring uniformity of zoning standards on the site, and certainty for future 
development of the wastewater treatment plant. 

Questions Presented and Answers: 

Is the adoption of a new overlay district, that will affect 2-3 abutting lots, under a single 
ownership and single operational site plan, a “legislative” or “quasi-judicial” amendment to the 
Community Development Code?  It is a “quasi-judicial” amendment of the CDC and zoning map. 

Based upon the above determination, what are the procedural requirements?  Most, but not all 
of the application, notice, and hearing procedures that would be followed for a major 
development application are to be followed, e.g., no pre-application conference or 
neighborhood meeting are required.  In terms of criteria, the major development criteria is not 
applied, but the “legislative criteria” requiring compliance with the Comprehensive Plan, state 
law, DLCD and Metro should be applied. 
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Discussion: 

A. Quasi-Judicial or Legislative 

1. State Law

The Oregon Supreme Court stated in Strawberry Hill 4-Wheelers v. Benton County, 287 OR at 
604, 601 P.2d 769, three factors in determining whether an action is quasi-judicial:  

 “First, does ‘the process, once begun, [call] for reaching a decision,’ with that decision
being confined by preexisting criteria rather than a wide discretionary choice of action
or inaction.  Strawberry Hill 4-Wheelers v. Benton County, 287 OR at 604, 601 P.2d 769.”

 Second, to what extent is the decision-maker ‘bound to apply preexisting criteria to
concrete facts?”  Id., at 602-03, 601 P.2d 769.

 “Third, to what extent is the decision ‘directed at a closely circumscribed factual
situation or a relatively small number of persons?”  Id., at 603, 601 P.2d 769.”

The Oregon Court of Appeals noted that the factors do not result in a bright-line test: 
Strawberry Hill “contemplates a balancing of the various factors which militate for or against a 
quasi-judicial characterization and does not create [an] ‘all or nothing’ test.  In particular, we 
noted that the criteria are applied in light of the reasons for their existence – viz, ‘the assurance 
of correct factual decisions’ and ‘the assurance of ‘fair attention to individuals particularly 
affected.”   

Butchart v. Baker County, 214 Or. App. 61, 166 P.3d 537 (2007), quoting Estate of Gold 
v. City of Portland, 87 Or. App. 45, 51, 740 P.2d 812, rev. denied, 304 Or. 405, 745 P.2d
1225 (1987) and Strawberry Hill. 

As LUBA has noted, however, 

“The Strawberry Hill factors are difficult to apply to distinguish between legislative and quasi-
judicial decisions in the land use context, since almost all land use decisions that are initiated by 
an application require that the decision making body reach a decision. And since land use is 
heavily regulated at the state, regional and local level, in almost all cases a land use decision 
maker is bound to apply some sort of “preexisting criteria to concrete facts.” That leaves the 
third inquiry, which the Court of Appeals has said is less important than the other inquiries. 
[citations omitted]. 

Weber Coastal Bells Limited Partners v. Metro, 64 Or LUBA 221, 247 (2011) (Metro Final 
Order concerning a proposal by TriMet to extend light rail north to Vancouver, 
Washington and construct two bridges and numerous highway improvements.) 

In Citizens for Protection of Neighborhoods, LLC v. City of Salem, 47 Or LUBA 111, 124 (2004) 
the issue was whether two ordinances that amended the city comprehensive plan and 
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development code to adopt new mixed use plan and zoning designations that applied 
throughout the City, and also applied those designations to a 275-acre parcel was “legislative” 
or “quasi-judicial.”  LUBA held that the totality of the action indicated that it was “legislative,” 
even if only one parcel was then being rezoned: 
 

“[T]he challenged ordinances, taken together, are properly viewed as legislative in 
character under the Strawberry Hill 4 Wheelers factors. Ordinance 59 adopts new 
comprehensive plan and zoning text and designations that can be applied across the 
city. That Ordinance 58 applies those new designations to a single property does not 
detract from the legislative character of the city's actions.” 

 
In that case, the new mixed land use plan applied throughout the City, although only one 
property was placed within the zone at that time.  In this case, the proposed TCWTP overlay 
does not apply broadly through the City, or even to a substantial number of property owners or 
parcels.   
 
In Carver v. Deschutes County, 58 Or LUBA 323, 329 (2009) (comprehensive plan and zoning 
ordinance amendments affecting the Sunriver), LUBA stated that the second factor was not as 
important as the others, in a land use context: 
 

“Turning to the “apply existing criteria to concrete facts” factor, that factor is present to 
some extent in all land use decisions. Valerio, 33 Or LUBA at 607. This factor is therefore 
less important than the other two factors, particularly where, as is the case here, the 
decisions are adopting new land use laws rather than applying existing land use laws to 
grant land use approval for a single property or a small number of properties. Churchill 
v. Tillamook County, 29 Or LUBA 68, 71 (1995); McInnis v. City of Portland, 27 Or LUBA 
1, 5-7 (1994).” 

 
Finally, I note Dean v. City of Oakland, 33 Or. LUBA 806 (1997), in which the petitioner filed an 
application with the City to amend the City’s comprehensive plan.  The amendment affected all 
lands zoned General Industrial, but the petitioner owned numerous (and all) lands in the city 
zoned General Industrial.  The City denied the request to amend the Comprehensive Plan.  In 
looking at the Strawberry Hill factors, LUBA concluded: 
 

1.  Is “the process bound to result in a decision?”  The city code provision that required 
the Planning Commission to hold a hearing and make a recommendation to the City 
Council, and for the City Council to then make a decision, satisfied the “bound to result 
in a decision” factor. 
 
2.  Is “the decision bound to apply preexisting criteria to concrete facts?” This factor was 
satisfied because the proponent was required to show that the revision would comply 
with statewide planning goals; that there was a public need for the change; and 
delineate the change’s impacts on and consistency with other parts of the 
comprehensive plan.  A goal-by-goal examination occurred as to whether the proposal 
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met the criteria.  “The fact that city may have made, rather than merely applied, policy 
decisions is not determinative (citation omitted).” 
 
3.  Is the action “directed at a closely circumscribed factual situation or a relatively small 
number of persons?”  This factor was met in this circumstance, where the applicant 
owned all the city land zoned General Industrial, and that the subject property is a small, 
contiguous, geographically bound group of lots.  Although usually a “proposal affecting 
an entire zone is more likely, all other things being equal, to be legislative rather than 
quasi-judicial in character. See Waite v. City of La Grande, 31 Or LUBA 77, 82 (1996). 
However, the challenged decision in this case focuses so heavily on the specific details 
of petitioner's proposed RV park and the characteristics of his parcels relative to his 
proposed use that we conclude the decision was directed at a narrow factual situation, 
affecting few persons.” 
 

Under state law, applying the Strawberry Hill factors, I conclude that a single-owner, contiguous 
parcel, common use site overlay district amendment would be held to be quasi-judicial. 
 
 2. City Code 
 
The Community Development Code (CDC) classifies amendments to the text and map as either 
“legislative” or “quasi-judicial”, based on the number of parcels affected: 
 

a.    Legislative Decisions Defined 
i.    A "legislative decision" is an amendment to the policies, procedures, 
standards, criteria or map designations of the Comprehensive Plan, and this 
Community Development Code, unless such amendment applies to a small 
number of identified properties only or is required to effect a particular 
development permit application. 
ii.    An amendment to the policies, procedures, standards, criteria or map 
designations of the Comprehensive Plan or this Community Development Code 
which is not a "legislative decision" as defined in subsection 16.a.i of this 
section shall be considered "quasi-judicial" and shall be processed as a major 
development. 
 
 LOC 50.07.003.16.a 

 
I have previously analyzed this section in regards to classifying prior amendments to the CDC as 
legislative or quasi-judicial:  
 

o Amendment Adding Size Limitations to MC Zone, per Comp Plan, CAO 
Memorandum, 1-6-99) [13 parcels, 100% of zone]. 

o Creation of IP Overlay in IP Zone, CAO Memorandum, 4/13/09 (2009-15)[24 
parcels, 25.3 acres; 19.7% of zone] 
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o Amendment Adding Size Limitations to Certain Uses in the IP, MC and HC zone, 
CAO Memorandum, 8/11/11 [ 112 parcels, 184 acres; 100% of zone] 

 
As stated in the earlier opinions, the CDC’s distinction between legislative and quasi-judicial was 
intended to more clearly define the Oregon Supreme Court’s legislative v. quasi-judicial test 
found in Strawberry Hill 4-Wheelers v. Benton County, 287 OR 591 (1979)1   
 

“This section does not directly articulate the legal test for distinguishing between 
legislative and quasi-judicial decisions contained in Strawberry Hill 4-Wheelers v. Benton 
County, 287 Or. 591 (1979).  This is my attempt to more clearly define the distinction 
within the context of the City Code.  This should provide clear direction in 98% of the 
cases, and give the City enough flexibility in the other 2% to make a case by case 
distinction.” 

 
City Attorney Jeff Condit, Proposed Amendments to Development Procedures – 
Alternative A, Oct. 5, 1993 Draft, pg. 51, fn. 74. 

 
In interpreting LOC 50.07.003.16.a.i,: 
 

i.    A "legislative decision" is an amendment to the policies, procedures, 
standards, criteria or map designations of the Comprehensive Plan, and this 
Community Development Code, unless such amendment applies to a small 
number of identified properties only or is required to effect a particular 
development permit application. 

 
I apply the text, context, legislative history, and rules of construction to ascertain the legislative 
body’s (Council’s) intended meaning of the code provision.  Siporen v. City of Medford, 349 

Or. 247 (2010); State of Oregon v. Gaines, 346 Or. 160 (April 30, 2009); Pete’s Mountain 
Homeowners Association v. Clackamas County, 227 Or.App. 140 (2009), rev. denied, 346 Or. 
589 (2009); PGE v. Bureau of Labor and Industries, 317 Or 606, 610-12, 859 P2d 1143 

(1993). 

 

Text: First, the proposed amendment is an “amendment to the …. standards, criteria, or map 
designations … of this Community Development Code” and it will apply to identified properties, 
e.g., those within the overlay district.  However, the precise number cutoff that is “a small 
number of identified properties” is not stated in the CDC. 
 
Context: No additional CDC provision provides contextual guidance as to what constitutes “a 
small number of identified properties.” 
 

                                                      
1 See discussion of the legislative history of the CDC provision that was then LOC 50.75.005 (and is now LOC 
50.07.003.16.a) in the April 13, 2009 CAO Memorandum Opinion. 
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Legislative History:  As discussed above, the legislative history indicates that “small number of 
identified properties” was to implement the Strawberry Hill factor: ‘directed as a closely 
circumscribed factual situation or a relatively small number of persons?”   
 
Looking at cases that turned on the third Strawberry Hill factor is helpful in interpreting the 
CDC’s provision that utilizes the “small number” test.  Again, in Dean v. City of Oakland, even 
though the applicant owned all GI zoned land in City, because the decision focuses heavily on 
the specific details of petitioner's proposed RV park and the characteristics of his parcels 
relative to his proposed use, it was held that the decision met the third Strawberry Hill factor.   
 
In this proceeding, there is one property owner that involves two abutting parcels (akin to a 
quasi-judicial development application).  Granted the size of the two parcels when aggregated 
are 12 acres, which is larger than a typical lot that is being developed.  But it would be the same 
acreage that would be the subject of a conditional use application for a future development if 
the proposed overlay district is not adopted.  In construing the legislative history, I conclude 
that the Council would likely have intended2 that a “small number of identified properties” 
would include 2 parcels that are commonly owned and abutting, and that operationally are of a 
single site for one use.” 
 
Rules of Construction:  “Small number” does not mean one.  If the council had intended to limit 
quasi-judicial amendments of the CDC to only those that affected one parcel, it could have well 
done so.  “Small number” is more than one.  Two is the next smallest number than one, and 
three is still considered a small number, again when the third parcel would be commonly 
owned and abutting, and operationally are of a single site for one use.” 
 
SUBCONCLUSION:  The proposed amendment affecting two, perhaps three parcels that are 
commonly owned and abutting, and operationally are of a single site for one use is classified as 
a quasi-judicial amendment to the CDC. 
 
B. Procedural Effect of Classification of an Amendment as Quasi-Judicial 
 
Quasi-judicial amendments “shall be processed as a major development.”  LOC 
50.07.003.16.a.ii.  To be processed “as” a major development, that means following the quasi-
judicial procedures that would be applied to a major development application per LOC 
50.07.003.15.  I addressed some of the effects of the classification of an Amendment as quasi-
judicial in the 2009 memorandum opinion. 
 
Who may be the applicant: Quasi-judicial amendments may be initiated by the property owner, 
not just the Planning Commission or City Council.  The City may also initiate a quasi-judicial text 
or map change. 

                                                      
2 In the 2009 memorandum opinion, I noted that “quasi-judicial development applications typically involve 1-2 tax 
lots, with occasionally 3-4 tax lots.  In terms of area, quasi-judicial development applications within a city typically 
involve less than one acre.” 
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Lake Oswego Comprehensive Plan, Land Use Planning, Land Use Administration, 
Policies D-6 and D-7, Vol 1, pg. 30. 

 
Fees:  The Master Fee Schedule does not list quasi-judicial amendments to the text of the CDC; 
it does address quasi-judicial amendments to the zoning map (red underline below): 
 

 
 2017 Master Fee Schedule, pg. 44. 
 
Where a fee is not stated, the City Manager is authorized to establish a new fee, but is required 
to communicate it to the Council in writing to allow the Council the opportunity comment. 
 

 
 2017 Master Fees and Charges, pg. 1. 
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Given that the number of properties involved has no bearing upon the work required of the 
Planning Department, Planning Commission, and City Council in preparing, reviewing, 
commenting upon, and deciding whether to adopt an amendment of the CDC and the zoning 
map, the fee applied for legislative amendments to a text and map amendment is a reasonable 
basis for amendments to the CDC text and zoning map that follows the quasi-judicial review 
process (yellow highlight previous page).  Again, the City Manager is obliged to communicate 
the new fee to the Council in writing. 
 
Pre-Application Conference:  Not required, because it is only required of minor and major 
development permit applications.  An amendment to the CDC is not a “development permit”: 
“Written authorization for a development to proceed as described in an application, such 
authorization having been given in accordance with this Code.”  LOC 50.10.003.2, Development 
Permit. 
 
Neighborhood Contact Meeting:  Not required, because a neighborhood contact meeting is 
required “following a pre-application conference” to “discuss the proposed development.”  
First, there is no pre-application conference.  Second, there is no proposed “development”:  
 

“Any manmade change to improved or unimproved real property, including, but not 
limited to, construction, installation or alteration of a building or other structure, change 
of use, land division, establishment or termination of a right of access, storage on the 
land, grading, clearing, removal or placement of soil, paving, dredging, filling, 
excavation, drilling or removal of trees.”  LOC 50.10.003.2, Development.   

 
A change in code text or mapping is not a “manmade change to improved or unimproved real 
property.” 
 
Notice requirements: Notice of hearing to be mailed at least 20 days prior to hearing to 
applicant, property owners within 300 ft., and to the recognized neighborhood associations 
that encompass the development or are abutting to that neighborhood [LOC 50.07.003.3.c.i, 
iii].  Posted notice shall be given by posting on the subject property [LOC 50.07.003.3.c.iv].   
 
Hearing Procedure: The quasi-judicial hearing procedure shall be followed: 

 Decision-maker disclosure for conflict of interest, bias, or ex-parte contact. 

 Staff Report, followed by testimony in favor, opposed, or neither for nor against. (5 min 
/ 10 min). 

 Rebuttal of 5 minutes permitted. 

 Right of any person to request public hearing to be continued or record left open for 
written submissions. 

 Right of applicant to make final written argument. 
 

LOC 50.07.003.4.a – c. 
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Criteria:  This application is to be processed as a major development, but that does not mean 
that the criteria usually applied to a major development per LOC 50.07.003.15.d.ii, are 
applicable: applicable regulatory policies, requirements of the zone, development standards.  
Rather, the applicable criteria for an amendment to the CDC and zoning map are compliance 
with applicable Comprehensive Plan policies, as well as DLCD and Metro requirements that are 
applied to amendments to land use regulations. 
 
In short, even though the CDC states the criteria stated below is for legislative decisions, 
nevertheless all amendments to the criteria and standards of the CDC, whether legislative or 
quasi-judicial, should meet the following: 
 

b.    Criteria for a Legislative Decision 
A legislative decision is generally a policy decision which is up to the discretion of the 
City Council, but shall: 

i.    Comply with any applicable state law; 
ii.    Comply with any applicable statewide planning goal or administrative rule 
adopted pursuant to ORS Chapter 197; and 
iii.    In the case of a legislative amendment to this Community Development 
Code, comply with any applicable provision of the Lake Oswego Comprehensive 
Plan. 
 
LOC 50.07.003.16.b. 

 
Decision of Hearing Body / Recommendation / City Council Hearing:  Planning Commission to 
adopt findings, conclusions, and recommendation.   
 

iii.    In the case of a major development which requires an amendment of the 
Comprehensive Plan, or the text or map of this Code, the hearing body’s order adopted 
pursuant to subsection 4.g.ii of this section shall be considered a recommendation to 
Council and not a final decision.  
 
The notice of the hearing body’s decision provided pursuant to LOC 50.07.003.4.h shall 
be modified to note that the decision is a recommendation which will be forwarded to 
the Council for public hearing and final decision.  
 
The Council shall review the recommendation pursuant to LOC 50.07.003.7.f through o, 
Appeals, and LOC 50.07.003.4.e, Preservation of Order, except that, for purposes of the 
appeal hearing in LOC 50.07.003.7.i, Conduct of the Appeal Hearing, the applicant shall 
proceed with testimony, followed by persons in favor of the application, opponents, and 
rebuttal by the applicant. 

 
  LOC 50.07.003.5.g.iii. 
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Notice of Decision:  Notice of the decision (recommendation, by the Planning Commission) shall 
be given to applicant and those that testified orally or in writing.  LOC 50.07.003.3.h. 
 
Even though the CDC notice to DLCD is written in reference to legislative amendments to the 
CDC, nevertheless I recommend the same notice be given to DLCD for a quasi-judicial 
amendment involving the standards and criteria that are adopted as an overlay zone: 
 

c.    Required Notice to DLCD 
i.    Except as provided by subsections 16.c.ii and iii of this section, any proposed 
amendment or addition to the City’s acknowledged Comprehensive Plan or land 
use regulations shall be forwarded to the Director of the Oregon Department of 
Land Conservation and Development (DLCD) as required by OAR 660-018-0020 
before the first evidentiary hearing on adoption. The City shall include the text of 
the proposed amendment and any supplemental information that the City 
believes is necessary to inform the Director as to the effect of the proposal. The 
notice shall include the date set for the first evidentiary hearing. 
ii.    Advance notice to the Director of DLCD is not required when the City 
determines that the statewide planning goals do not apply to the proposed 
amendment or new regulation. 
iii.    The City may submit the proposed amendment or new regulation with less 
than the required notice by OAR 660-018-0020 where the City determines an 
emergency exists requiring expedited review. 
iv.    Not later than 20 days following a final decision pursuant to subsections 
16.c.i through iii of this section, the City shall provide a copy of the adopted text 
and the findings to the Director of DLCD. If the text of the amendment as 
adopted differs substantially from that sent to the Director of DLCD pursuant to 
subsection 16.c.i of this section, the City Manager shall note the changes that 
have been made in the notice to the Director of DLCD. If the text and findings are 
mailed, they shall include a signed statement by the person mailing them 
indicating the date of deposit in the mail. 
v.    On the same day that the text and findings are mailed or delivered, pursuant 
to subsections 16.c.i through iii of this section, the City shall also mail notice of 
the decision to all persons who participated in the hearings leading up to the 
decision who have filed a written request for notice of the final decision with the 
City Recorder. The notice shall: 

(1)    Briefly describe the decision; 
(2)    State the date of the decision; 
(3)    If delivered by mail, include a certificate of mailing containing a 
statement signed by the person mailing it indicating the date the notice 
was deposited in the mail; 
(4)    State the date, time and place where the decision, including the text 
and the findings, may be reviewed; and 
(5)    Explain the requirements for appeal of the decision pursuant to ORS 
197.830 to 197.845. 
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Attachments: 

 Amendment Adding Size Limitations to MC Zone, per Comp Plan, CAO Memorandum, 1-
6-99) [13 parcels, 100% of zone]. 

 Creation of IP Overlay in IP Zone, CAO Memorandum, 4/13/09 (2009-15)[24 parcels, 
25.3 acres; 19.7% of zone] 

 Amendment Adding Size Limitations to Certain Uses in the IP, MC and HC zone, CAO 
Memorandum, 8/11/11 [ 112 parcels, 184 acres; 100% of zone] 
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