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TO: Kent Studebaker, Mayor 
 Members of the City Council 
 
FROM: Scot Siegel, Director 
 Andrea Christenson, Natural Resources Planner 
 Planning and Building Services 
 
SUBJECT: Potential Revisions to the Sensitive Lands Program 
 
DATE: June 1, 2014 
 
 
ACTION 
 
Review potential revisions to the Sensitive Lands program and provide feedback and policy 
direction on proposed program elements. 
 
INTRODUCTION 
 
In 2013, the City Council decided to revise the City’s Sensitive Lands program and create a new 
approach for natural resource protection. In April 2013, the City held preliminary discussions 
with Metro about the possibility of removing Sensitive Lands regulations from all private 
property. The City received feedback from Metro regarding several key issues that would need 
to be resolved in order for the proposal to meet state and regional requirements.1 In July 2013, 
the City embarked on a 12-month work program2 to accomplish the following tasks: 

1. Send a letter to all property owners whose properties include a stream, wetland, or tree 
grove that was proposed to be added to the Sensitive Lands map in 2008, explaining 
that the property is no longer being considered for Sensitive Lands designation;  

2. Develop and initiate a free map correction process to remove existing Sensitive Lands 
districts that qualify for removal under current code criteria;  

3. Research how other local governments in the Metro region comply with Title 3 and 13 
requirements; and  

                                                      
1 For additional information about the City’s initial proposal and Metro’s response, please see the staff report from 
the June 18, 2013 study session (item 11.1). 
2 For the FY 2013-14 Work Program for Revisions to the Sensitive Lands Program, please see the staff report from 
the July 16, 2013 City Council study session (item 11.2). 
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4. Augment and refine the proposed revisions to the City’s natural resource protection 
program to develop an “alternative approach” to comply with Title 13. 

 
On January 7, 2014, Council held a study session on the work program tasks and findings. Tasks 
1 and 3 were completed, and task 2 was put on hold. Council provided the following direction 
on how to proceed with task 4: 

1. Revise the Resource Protection (RP) District regulations to provide the greatest 
flexibility possible for private property owners, in compliance with Title 3. Revised RP 
District regulations would identify which Title 3 resources would be protected, how wide 
the protected area would be, and what uses would be allowed within the protected 
area. The revised regulations could potentially provide additional flexibility, by reducing 
protected riparian area widths for intermittent streams, revising the delineation 
methodology for resources adjacent to steep slopes, or, to a limited extent, allowing 
disturbance within a resource area. The City could also create a discretionary review 
procedure to allow additional flexibility if performance standards are met through 
restoration or innovative site design. 

2. Develop an “alternative approach” to comply with Title 13. Develop a Natural Resource 
Protection Program that would remove Sensitive Lands regulations from Title 13 
resources on private properties and replace them with new acquisition, restoration, 
incentive, and education programs, in compliance with Title 13. 

 
Based on the above direction, a technical team comprised of City staff and Councilor Hughes 
has developed draft revisions to the Sensitive Lands program. The revisions are to replace the 
current Sensitive Lands overlay districts (regulations) with a comprehensive Natural Resource 
Protection Program that is more responsive to the characteristics and needs of our community. 
The revisions are intended to maintain compliance with Metro and State planning requirements 
while involving more of the community in resource stewardship. 
 
This report provides an overview of the proposed Natural Resource Protection Program. It also 
contains working drafts of many, but not all, of the policies and code changes that will be 
necessary to carry out the program. Finally, it contains a series of policy questions for Council 
feedback and direction. Council direction on the alternative approach to Title 13 compliance is 
particularly important because the program will have ongoing budgetary impacts. 
 
BACKGROUND 
 
City Council Goal and Direction 
In February, the City Council adopted goals and policies for 2014. Reforming Sensitive Lands 
regulations is included under the following Council goal: 

Balance the goals of community aesthetics and environmental quality with the 
preservation of property rights and individual freedom. 
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1. Adopt changes to the development code to implement the reform of regulations 
on “sensitive lands.” 

 
The Council policy on property rights also relates to the Sensitive Lands program: 

The City Council affirms its responsibility to protect the rights of property owners while 
recognizing the need to comply with State and regional land use and environmental 
standards. These standards will be applied locally in a fair and equitable manner that 
respects citizens' use and enjoyment of their property while meeting the intent of State 
and regional standards and goals. 

 
Per the Council goal, a key objective of this project is to reduce the regulatory burden on 
private properties to the greatest extent possible while maintaining compliance with Metro 
Titles 3 and 13. 
 
In 2013, the Council explored the options for removing all Sensitive Lands districts from private 
properties and using other existing regulations and new incentive, education, and acquisition 
programs to protect natural resources. However, removing all Sensitive Lands districts from 
private properties is not feasible, because Metro sets different protection standards for Title 3 
and Title 13 resources. Title 3 requires that water resources (e.g., streams and wetlands) be 
protected by regulations that limit development and vegetation removal within the resource 
and an adjacent vegetated corridor. The level of protection provided by the City’s other existing 
regulations and voluntary programs would not meet Title 3 standards. The City must use 
Sensitive Lands-style regulations to protect Title 3 resources: The regulations must be map 
based, and they must limit the amount of development and vegetation removal that can occur 
within mapped resources, even on private property. 
 
Title 13 is more flexible than Title 3. As discussed below, there are four options for complying 
with Title 13. The City currently uses its Sensitive Lands regulations and map, which 
“substantially comply” with the Metro code and map. To reduce the regulatory burden on 
private properties, the City is proposing an “alternative approach” to Title 13 compliance. Title 
13 expressly allows alternative approaches that result in “substantially comparable” resource 
protection through the use of other existing regulations and non-regulatory programs. 
 
Metro Titles 3 and 13 
Lake Oswego uses the Sensitive Lands program to comply with Statewide Planning Goal 5 and 
Titles 3 and 13 of the Metro Urban Growth Management Functional Plan. Any changes to the 
program must continue to meet these state and regional regulations. To provide context for the 
proposed changes, the requirements of the Metro titles are summarized below. 
 
Title 3: Water Quality, Flood Management and Fish and Wildlife Conservation 
The purpose of Title 3 is: 

To protect the beneficial water uses and functions and values of resources within the 
Water Quality and Flood Management Areas by limiting or mitigating the impact on 
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these areas from development activities and protecting life and property from dangers 
associated with flooding. 

 
Title 3 applies to lands that Metro identifies as Water Quality Resource Areas (WQRAs), which 
are shown on the Metro Water Quality and Flood Management Area Map. WQRAs are 
comprised of a Protected Water Feature and an adjacent vegetated corridor. Protected Water 
Features include perennial streams and springs, intermittent streams draining at least 50 acres, 
wetlands, natural lakes, and rivers. The width of the vegetated corridor depends on the type of 
water feature and the slope of the adjacent area; corridors are generally 15 or 50 feet wide in 
flat areas and 50 to 200 feet wide in steep areas. 
 
Title 3 contains performance standards related to development in WQRAs.3 Development is 
only allowed within a WQRA if there is no practicable alternative that will not disturb the area. 
If there is no practicable alternative, then development must be limited to minimize the impact, 
and mitigation must be required. (WQRAs are located on both public and private property, and 
the performance standards apply to all mapped properties regardless of ownership or 
development status.) 
 
Metro Code Section 3.07.330 outlines two options for complying with Title 3. Cities and 
counties can: 

1. Adopt the Title 3 Model Ordinance and the Metro Water Quality and Flood 
Management Area Map; or 

2. Demonstrate that new or existing regulations and maps “substantially comply” with the 
intent of Title 3, the performance standards in Section 3.07.340, and the Metro map. 

 
In summary, the City is required to map Title 3 resources and use regulations to protect the 
mapped areas. All jurisdictions in the Metro area use some form of regulations to comply with 
Title 3. The City may use Metro’s Model Ordinance and Map, or demonstrate that City 
regulations and maps substantially comply with Title 3. 
 
Title 13: Nature in Neighborhoods 
The purpose of Title 13 is twofold: 

 To conserve, protect, and restore a continuous ecologically viable streamside corridor 
system, from the streams’ headwaters to their confluence with other streams and rivers 
and with their floodplains in a manner that is integrated with upland wildlife habitat and 
with the surrounding urban landscape, and 

 To control and prevent water pollution for the protection of public health and safety 
and maintain and improve water quality throughout the region. 

 
Title 13 applies to lands that Metro identifies as Habitat Conservation Areas (HCAs), which are 
shown on the Habitat Conservation Areas Map. HCAs generally include but extend beyond Title 
                                                      
3 Title 3 also includes performance standards for Flood Management Areas, which are not described here. 
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3 WQRAs: up to 200 feet from streams and 150 feet from wetlands (depending on the type of 
vegetative cover adjacent to the resource). HCAs also include water resources that are not 
regulated under Title 3, such as headwaters and intermittent streams that drain less than 50 
acres. 
 
Title 13 establishes performance standards and best management practices to protect, 
maintain, enhance, and restore HCAs. The performance standards do not prohibit development 
within the HCA, but take an avoid-minimize-mitigate approach to limit the impacts of 
development. Title 13 also provides incentives and encourages the use of Habitat Friendly 
Development practices in order to avoid or minimize development impacts on habitat. (Like 
Title 3’s WQRAs, HCAs are located on both public and private property, and the performance 
standards apply to all mapped properties regardless of ownership or development status.) 
 
Title 13 generally does not require protection of upland wildlife habitat (i.e., tree groves) on 
private property that was located within the Metro boundary as of December 28, 2005. 
However, Title 13 does include a “no rollback” provision, which states: 

A city or county that, prior to December 28, 2005, adopted any comprehensive plan 
amendments or land use regulations that (a) apply to areas identified as upland wildlife 
habitat on the Inventory Map but not identified as riparian habitat on the Inventory 
Map, (b) limit development in order to protect fish or wildlife habitat, and (c) were 
adopted in compliance with division 23 of OAR chapter 660, shall not repeal such 
amendments or regulations, nor shall it amend such provisions in a manner that would 
allow any more than a de minimis increase in the amount of development that could 
occur in areas identified as upland wildlife habitat. [MC 3.07.1330(A)(2)] 

 
The “no rollback” provision applied to the City’s recent action to remove the Resource 
Conservation (RC) District from isolated tree groves on private property (case file LU-13-0062, 
Ord. 2635). In this case, Metro determined that removing an RC District from a developed, 
undividable residential property met the de minimis test.4 
 
Metro Code Section 3.07.1330 outlines four options for complying with Title 13. Cities and 
counties can: 

1. Adopt the Title 13 Model Ordinance and the Metro Habitat Conservation Areas Map; 

2. Demonstrate that existing or new regulations and maps “substantially comply” with the 
performance standards and best management practices in Metro Code Section 
3.07.1340 and the Metro map;  

3. Demonstrate that the City has implemented a program based on “alternative 
approaches” that will achieve protection and enhancement of resource areas 
“substantially comparable” with the outcomes of options 1 or 2; or  

                                                      
4 For additional information about LU 13-0062, please see the staff report from the City Council hearing on April 1, 
2014 (item 7.2). 
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4. Adopt “district plans” that meet the requirements of option 3 in areas with common or 
adjoining watersheds. 

 
Lake Oswego currently uses option 2: The City’s existing Sensitive Lands regulations and map 
“substantially comply” with the Metro code and map. The City is required to protect mapped 
Title 13 resources, but it does not necessarily have to use Sensitive Lands-style regulations to 
provide that protection: Option 3 allows for an “alternative approach” that protects natural 
resources through the use of other existing regulations and non-regulatory programs. 
 
Title 13 sets several standards for achieving compliance with an “alternative approach.” In 
addition to meeting the “substantially comparable” standard described above, a city or county 
must “demonstrate that its alternative program will provide a certainty of habitat protection 
and enhancement to achieve its intended results, such as by using proven programs and 
demonstrating stable and continuing funding sources sufficient to support elements of the 
program that require funding” [MC 3.07.1330(B)(3); emphasis added]. The Metro code states 
that a city or county may achieve compliance “by relying on either or both the city’s or county’s 
comprehensive plan and implementing ordinances and on the use of incentive based, 
voluntary, education, acquisition, and restoration programs.” Listed examples of such programs 
include: 

1. An existing tree protection ordinance; 

2. A voluntary program for tree protection, tree replacement, and habitat restoration; 

3. Habitat preservation incentive programs, such as programs that provide reduced 
development or storm water management fees and property taxes in return for taking 
measures to protect and restore habitat; 

4. Habitat-friendly development standards; 

5. A habitat acquisition program; and 

6. Maintenance and enhancement of publicly-owned habitat areas. 
 
DISCUSSION 
 
Overview of Proposed Natural Resource Protection Program 
The existing Sensitive Lands program is comprised of two types of overlay zoning districts. 
Significant stream corridors and wetlands are designated as RP Districts, and significant tree 
groves are designated as RC Districts. The City is proposing to repeal the existing Sensitive Lands 
districts and replace them with a new Natural Resource Protection Program. The Natural 
Resource Protection Program would include the following components: 

 Regulations for Title 3 resource protection (e.g., streams and wetlands) on public and 
private properties (the Water Quality Resource Areas overlay district); 

 Regulations for Title 13 resource protection on public property and private open space 
tracts (the Habitat Protection Areas overlay district); 
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 Code-based development incentives for voluntary Title 13 resource protection on 
private property; 

 Acquisition and conservation easements; 

 Restoration and enhancement; 

 Technical assistance; 

 Tax incentive programs; 

 Fee reduction program; 

 Education and outreach initiatives; 

 Stewardship recognition; and 

 Maintenance of other existing codes and development standards. 
 
These program elements are described in detail in the following attachments to this staff 
report: A graphic comparison of the existing Sensitive Lands program and the proposed Natural 
Resource Protection Program is provided in Attachment 1. An overview of the proposed Natural 
Resource Protection Program is provided in Attachment 2. Maps of existing Sensitive Lands 
districts and potential WQRAs, HPAs, and HBAs are provided in Attachments 3 through 6. A 
preliminary draft of the WQRA code is provided in Attachment 7. A description of the 
alternative Title 13 program is provided in Attachment 8. Additional information about the 
potential code-based development incentives is provided in Attachments 9 and 10. Information 
about existing restoration and enhancement programs is provided in Attachment 11. 
 
The following summarizes the key features each program element: 
 
Regulations for Title 3 resource protection on public and private properties (Water Quality 
Resource Areas overlay district) 

 The City would adopt a new code section to create the Water Quality Resource Area 
(WRQA) overlay district. A preliminary draft of the WQRA code is included as 
Attachment 7. WQRAs would generally replace RP Districts. 

 The WQRA overlay district would apply to Title 3 resources, which include perennial 
streams and springs, intermittent streams draining at least 50 acres, wetlands, natural 
lakes, and rivers. The Title 3 definitions of Primary and Secondary Protected Water 
Features would replace the existing Sensitive Lands criteria for significant stream 
corridors and wetlands, which are based on Habitat Assessment Scores and scenic value. 

 A WQRA would be comprised of two parts: the Protected Water Feature and an 
adjacent vegetated corridor. On private properties (other than designated open space 
tracts), the total width of a WQRA is proposed to be either the same as or narrower 
than existing RP Districts (provided that the new widths and applicable non-regulatory 
protections together maintain compliance with Clean Water Act requirements5). 

 WQRAs would be shown on a WQRA Map. A preliminary draft of the WQRA Map is 
included as Attachment 4. It is important to note that the draft map is an initial estimate 

                                                      
5 Please see page 15 for additional information. 
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of potential WQRAs, based on existing Sensitive Lands districts and Metro’s adopted 
Title 3 map. The width of the potential WQRAs is estimated based on GIS contour data 
and is subject to verification, as described in the draft WQRA code. The intention is to 
remove any existing RP Districts from areas that are outside of the proposed WQRAs. 
However, existing RP Districts that are not replaced with a WQRA will be subject to 
additional analysis prior to potential removal. 

 The WQRA regulations are intended to be more flexible, where possible, than the 
existing RP District standards. For example, additional types of development are 
proposed to be permitted within a WQRA, and a new discretionary delineation process 
could be used to reduce the width of the vegetated corridor. Some development 
standards are proposed to be relaxed and/or replaced with a public education 
component, such as the current requirement for wildlife-friendly fences and low voltage 
lighting within a RP District.  

 The WQRA regulations are also intended to be easier to use than the existing RP District 
standards. For example, the draft code is more specific about which types of projects 
trigger the need for delineation or a Construction Management Plan. The mitigation 
standards are objective rather than discretionary. There is a simpler process proposed 
for correcting map errors. Redundant language has been removed, and confusing 
language has been simplified where possible. 

Regulations for Title 13 resource protection on public property and private open space tracts 
(Habitat Protection Areas overlay district) 

 The alternative program would not use regulations to protect Title 13 resources on 
private property (other than private open space tracts). 

 The City would adopt a new code section to create the Habitat Protection Area (HPA) 
overlay district. The HPA overlay would generally replace RC Districts, but would apply 
only to public properties and private open space tracts. The regulations would limit the 
amount of development that can occur in HPAs. 

 The HPA overlay district would apply to Title 13 resources, including Class I and II 
Riparian Habitat and Class A and B Upland Habitat. The protections would apply to 
larger areas than the existing RC Districts, in order to increase resource protection on 
public property and private open space tracts. 

 HPAs would be shown on an HPA Map. A preliminary draft of the HPA Map is included 
as Attachment 5. 

 For additional information about the proposed HPA overlay district, please see 
Attachment 8. 

Code-based incentives for voluntary Title 13 resource protection on private property 

 The alternative program would not use regulations to protect Title 13 resources on 
private property (other than private open space tracts, as described above). Instead, the 
City would use a suite of voluntary, incentive-based programs to engage the broader 
community in resource stewardship.  
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 One of the key voluntary programs would be to offer code-based development 
incentives for property owners and developers to protect or restore natural resources. 
Some potential development incentives include the following: 

o On-site density transfers (currently allowed under Sensitive Lands); 

o Flexibility to transfer lot coverage and floor area from protected areas to the 
remainder of the site; 

o Flexibility to vary from the dimensional standards of the underlying zone, 
including lot dimensions and setbacks (currently allowed); 

o Density, floor area, and height bonuses; 

o Flexibility to minimize impervious paving on the site, such as streets, driveways, 
and parking areas; and 

o Increased flexibility for tree removal outside of protected resource areas. 

 The areas eligible for development incentives would be based on a map of Title 13 
resources, which could include Class I and II Riparian Habitat and Class A and B Upland 
Habitat. A preliminary map of Title 13 resources on private properties – called Habitat 
Benefit Areas, or HBAs – is included as Attachment 6.  

  The City Council may want to expand or reduce the number of resources and properties 
eligible for development incentives. For example, the code could contain a provision 
allowing additional property owners to “opt in” to the program and voluntarily protect 
resources that the City deems to be significant (e.g., stands of trees that are not mapped 
as upland wildlife habitat). The City would then add those resources to the HBA Map. 
The Council may also decide to limit the types of properties that are eligible for the 
incentives (e.g., only undeveloped or dividable residential properties, not building 
additions on, or redevelopment of, single-family residential lots). 

 For the development incentives to be effective and protect neighborhoods from 
incompatible development, the program will have to have specific standards and 
procedures in the Community Development Code. All of the incentives may not be 
appropriate in all HBA locations. For additional information about the proposed 
development incentives, please see Attachments 8, 9, and 10. 

Other voluntary, incentive-based programs 

In addition to the above code changes, the revised program would include a variety of 
acquisition, restoration, incentive, and education programs. These programs are described 
in more detail in Attachments 8 and 11. 

 
Comparison of Resource Areas 
As described above, the proposed Natural Resource Protection Program would replace RP and 
RC Districts with two new overlay districts (WQRAs and HPAs) and a map of Title 13 resources 
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that are eligible for the voluntary, incentive-based programs (HBAs)6. These changes would 
reduce the number of residential properties that are subject to resource regulations, while 
significantly increasing the acreage of resources that are eligible for protection citywide. 
 
Currently, there are approximately 1,030 acres of Sensitive Lands districts within the USB (439 
acres of stream corridors, 94 acres of wetlands, and 497 acres of tree groves). Under this draft 
proposal, there would be approximately 380 acres of WQRAs, 509 acres of HPAs, and 1,074 
acres of HBAs. Table 1, below, provides additional information about existing and proposed 
acreage by resource and property type. Table 2 provides a comparison of the number of single-
family residential properties that contain each category of mapped resource. 
 
Table 1: Total Acres of Land by Property Type, Resource, and Overlay District 

 
Stream Corridors Wetlands Tree Groves/Wildlife Habitat 

 

Existing 
RP  

Districts 

Proposed 
WQRAs 

Existing 
RP  

Districts 

Proposed 
WQRAs 

Existing 
RC  

Districts 

Proposed 
HPAs 

Proposed* 
HBAs 
(non-

regulatory) 

Public  
Property  

168 114 42 42 275 409 none 

Private 
Designated 
Open Space 

48 27 16 16 34 100 none 

Single-Family 
Residential  

132 83 19 19 136 none 930 

Other Private 
Property 

78 51 12 12 39 none 144 

All property** 439 286 94 94 497 509 1074 

* HBA area is subject to change based on the definition of HBA and applicability of incentives. 
** The total under “all property” includes resource areas within public rights-of-way, which are not included under 
the listed property types.  

                                                      
6 Under the current proposal, HBAs include Class I and II Riparian Habitat and Class A and B Upland Habitat on all 
private properties (except designated open space tracts). The Council could modify the proposed definition of 
HBAs to include fewer resources or property types. The Council could also customize the applicability of each 
element of the alternative program; the code-based development incentives, for example, might only apply to a 
subset of properties on the HBA map. 
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Table 2: Number of Single Family Residential Properties by Overlay District 

 
Dividable 

Properties* 

Non-
dividable 

Properties 

Other 
Properties 

Total 

Sensitive Lands 
Districts 

356 961 16 1333 

Water Quality  
Resource Areas  

228 524 10 762 

Habitat Protection 
Areas  

n/a n/a n/a n/a 

Habitat Benefit 
Areas** (non-regulatory) 

659 3598 71 4328 

* A property is considered dividable if it is at least 2.5 times larger than the minimum lot size of the zone. 
**Number of HBA properties is subject to change based on the definition of HBA and applicability of incentives. 

 
Draft Healthy Ecosystems Goals and Policies 
When the 2013 Comprehensive Plan was adopted on March 18, 2014, the Council carried 
forward the following sections of the 1994 Plan (as amended with the 1997 Sensitive Lands 
program) with no changes. The Council intended for these sections to be updated and brought 
forward as the new, consolidated Healthy Ecosystems chapter concurrent with Sensitive Lands 
revisions: 

 Goal 5, Sections 1-7: Fish and Wildlife Habitat, Vegetation, Wetlands, Stream Corridors, 
Sensitive Lands, Open Space, and Oswego Lake 

 Goal 15: Willamette Greenway 

 Goal 6, Section 1: Air Resources 
 
A preliminary draft of the Healthy Ecosystems chapter (except for Goal 6, Section 1) is provided 
in Attachment 12. The draft contains the background, context, goals, and enabling policies for 
the proposed Sensitive Lands revisions. This is a working draft; it is meant to provide a starting 
point for community discussion. It will be further developed this summer based on input from 
the Council, Planning Commission, and public. 
 
Policy Questions for Council Consideration 
In developing the proposed Natural Resource Protection Program, the staff technical team has 
identified a number of key policy options that require City Council direction. Policy questions 
for each component of the proposed program are discussed in Attachments 7 (the draft WQRA 
code) and 8 (the description of the alternative Title 13 program), and are summarized below: 
 
Key questions regarding Title 3 resource protection on public and private properties (WQRA 
overlay district) 

 Applicability (see Attachment 7, pages 3-4) 
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o Should the City use the Title 3 definitions of Primary and Secondary Protected 
Water Features, or retain the current RP District definitions and applicability 
criteria (Habitat Assessment Score and scenic value)? 

o If the City uses Title 3 definitions, should rivers be included as Primary Protected 
Water Features? 

o If rivers are included as Primary Protected Water Features, should a WQRA 
designation be added along the Willamette and Tualatin Rivers? 

 Starting point for vegetated corridor measurement from a stream (see Attachment 7, 
pages 5-8) 

o Should the City define “top of bank” (i.e., the starting point for vegetated 
corridor measurement from a stream) as “the two year recurrence interval flood 
elevation”? 

 Vegetated corridor widths (see Attachment 7, page 7) 

o Should the City move forward with the proposed vegetated corridor widths, or 
does the Council recommend changes at this time? 

 Discovery process for wetlands (see Attachment 7, pages 4-5) 

o Pursuant to the Title 3 requirement, the draft code includes a provision to 
protect and designate unmapped wetlands that are discovered during the course 
of reviewing a development application. Does the Council wish to add a similar 
provision to protect and designate unmapped streams and springs that are 
discovered during development review (provided that the stream or spring 
meets the definition of a Primary or Secondary Protected Water Feature)? The 
discovery process would be similar to LODS 3 and 4, the stream and wetland 
standards that predate Sensitive Lands. The City still uses LODS 3 and 4 to 
protect streams and wetlands that have not yet been designated with an RP 
District (per the “transition rule” adopted in Ord. 2148 and amended by Ord. 
2293). A discovery process in the WQRA code could allow the City to repeal the 
old standards, which are subjective and confusing for applicants and property 
owners. 

 Other options for adding a WQRA designation to a qualifying resource (see Attachment 
7, page 24) 

o The existing Sensitive Lands code includes a procedure for adding an RP or RC 
District designation to a qualifying resource. Does the Council wish to include a 
procedure for designating new WQRA districts outside of the discovery process 
described above? 

o If so, should the process to designate WQRA districts on qualifying properties 
apply to properties within existing City limits, properties within the Urban 
Services Boundary (USB) that annex to the City, and/or properties that are 
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brought within the USB (e.g., if the USB is ever expanded into the Stafford 
Basin)? 

 Discretionary delineation process (see Attachment 7, pages 8-9) 

o The draft code creates a two-track delineation process for the vegetated 
corridor: an applicant could choose to apply the clear and objective standards in 
the table on page 7 of Attachment 7, or demonstrate that a reduced vegetated 
corridor width offers the same or better protection of the Protected Water 
Feature. The discretionary process is more flexible than the existing standards 
for averaging or reducing a protected riparian area. Should the City move 
forward with the proposed map correction process, or does the Council 
recommend potential changes at this time? 

 Map correction process 

o The draft code includes a revised process for removing a WQRA designation. 
Under the existing Sensitive Lands code, an RP or RC District can be removed 
through a Comprehensive Plan Map or Zoning Map amendment (a major 
development decision) or a delineation (a minor development decision for RP 
Districts and ministerial development decision for RC Districts). The draft WQRA 
code states the City Manager shall determine the applicable review procedure, 
which shall either be ministerial or minor. The draft code also provides the 
criteria for removal, but it does not specify whether a delineation or other field 
work is required; the City Manager has discretion to determine the type of 
evidence that is required to perform the map correction. Should the City move 
forward with the proposed map correction process, or does the Council 
recommend potential changes at this time? 

 Other changes from current standards or requirements 

o The draft code includes some new requirements that codify existing practices in 
order to make the development review process more predictable. For example, 
the draft code includes specific application requirements (see pages 13-14 of 
Attachment 7) and mitigation planting standards (see pages 21-22 of Attachment 
7). Should the City codify these requirements, or does the Council recommend 
that staff handle these details administratively? 

Key questions regarding code-based development incentives for voluntary Title 13 resource 
protection on private property 

 The proposed development incentives would allow development to vary from the 
underlying code standards in order to protect natural resources. To be effective, the 
incentives will have to be desirable enough that developers and property owners will 
choose to protect resources voluntarily. If not designed and targeted carefully, such 
incentives could create conflicts between protecting natural resources and allowing 
development that is incompatible with established neighborhoods, contrary to the 
intent of the underlying code standards. Given the potential tradeoffs, should the City 
move forward with all of the proposed incentives that are outlined in Attachment 9? 
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(The applicability and standards for incentives would be further developed and 
reviewed by the Planning Commission, which would make a recommendation to 
Council.) Or does the Council wish to remove some of the proposed incentives from 
consideration at this time? Are there others that should be added to the list? 

 The areas eligible for development incentives would have to include Title 13 resources, 
which may be defined as Class I and II Riparian Habitat and Class A and B Upland Habitat 
(see Attachment 6). However, the City could expand or reduce the number of resources 
and properties eligible for the development incentives. Should the incentive program 
focus only on tree groves that Metro recognizes as Title 13 resources, or should other 
tree groves be eligible? Similarly, should the incentives apply only to residential 
properties that can be divided, or should other properties be eligible for development 
incentives?  

Key questions regarding other voluntary, incentive-based programs 

 The proposed alternative Title 13 program includes a wide variety of non-regulatory 
programs, including acquisition, restoration, technical assistance, tax incentive and fee 
reduction programs, education and outreach initiatives, and stewardship recognition 
(see Attachment 8). To be effective, the suite of non-regulatory programs offered will 
have to be desirable enough that developers and property owners will choose to protect 
resources voluntarily. All of the proposed programs have potential budget impacts, 
some significantly more than others. Should the City move forward with the proposed 
mix of non-regulatory programs, or does the Council wish to remove some of the 
program components from consideration at this time? Which options require additional 
research before a decision is made? 

 During program development, staff will be preparing cost estimates and funding 
options. Shifting from a primarily regulatory approach to a combined approach that uses 
both regulatory and incentive-based measures will require increased funding and 
staffing for the program. The City has recently taken two steps to begin building capacity 
for the new program. First, the City has proposed a new $250,000 Habitat Preservation 
Fund as part of the FY 2014-15 budget. Second, the City has proposed the establishment 
of a new, half-time Volunteer Coordinator position, which could potentially provide 
dedicated staff time for new restoration and enhancement initiatives. However, 
additional funding and staffing will be necessary for ongoing program implementation. 
Does the Council wish to provide preliminary direction regarding the potential budget 
and staffing requirements for the Natural Resource Protection Program? 

 
Next Steps 
Staff will refine the proposed Natural Resource Protection Program during the summer of 2014, 
with the goal of adopting a final proposal in October 2014. Key milestones for advancing a 
public hearing draft to Council by October are as follows: 

City Council Study Session: Program Revisions June 10 
Meeting(s) with Metro and DLCD Ongoing 
Initial Public Discussion Draft of Program Revisions June 13-July 28 
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Advisory Board Meetings (NRAB, PRAB, SAB) June – July 
Open City Hall and other public outreach June – July 
Neighborhood Chairs meeting June 21 
Planning Commission Work Session #1: Healthy Ecosystems June 30 
Planning Commission Work Session #2: WQRA Overlay District July 14 
Planning Commission Work Session #3: Alternative Title 13 Program  July 28 
Planning Commission Hearing on Comp Plan and Code changes Sept 8 
Planning Commission Hearing, if continued Sept 22 
Planning Commission Findings Oct 6 
City Council Study Session Oct 7 
City Council Hearing Oct 21 
City Council Ordinance Nov 4 

 
Ongoing work with Metro and DLCD 

Staff continues to work with Metro and DLCD to ensure that the proposal complies with Goal 5 
and Titles 3 and 13. On May 22, staff held a preliminary meeting with Metro to discuss the 
proposed components of the Natural Resource Protection Program. Metro is open to an 
alternative Title 13 program that meets the requirement for “substantially comparable” 
resource protection. Staff will work with Metro to demonstrate how the proposed Natural 
Resource Protection Program will provide a “certainty of habitat protection and enhancement.” 
The City will need to provide Metro with detailed information about the proposed program 
components, including a description of which resources would be protected, program funding 
levels, staffing requirements, and expected participation. 
 
Coordination with DEQ requirements  

The Sensitive Lands regulations are contained in the Community Development Code, and are 
intended to comply with Oregon and Metro land use laws. Compliance with EPA/DEQ 
regulations of surface water quality is a separate but related issue that involves everything from 
street sweeping to maintenance of catch basins. Where there is an interface between the two, 
Lake Oswego and other similar jurisdictions use compliance with Metro Titles 3 and 13 as 
evidence of local land use regulations that protect surface water quality. The final revisions to 
the Sensitive Lands code will continue to comply with Titles 3 and 13, and may continue to 
serve as evidence of one of the ways in which the City protects surface water. 
 
Upon receiving Council direction on the new Natural Resource Protection Program, staff will 
analyze how the proposed WQRA regulations will continue to meet Clean Water Act 
requirements. The City must demonstrate that changes to the way the it addresses 
development in and near riparian areas meet the anti-degradation policy established by Oregon 
Department of Environmental Quality (DEQ) under the Clean Water Act. To do this, staff will 
need to perform a detailed analysis of the effectiveness of the proposed WQRAs and the 
expected water quality benefits from non-regulatory programs. A preliminary analysis would be 
performed this summer, and the final analysis would be performed using new LIDAR data and 
aerial photographs that are scheduled to be released in late October or early November. The 
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anti-degradation analysis would be submitted to DEQ with the revised TMDL Implementation 
Plan, for which the City is currently requesting a deadline extension to December 31, 2014. 
 
ALTERNATIVES  
 
The City Council may want to consider the following options for implementing modifications to 
the Sensitive Lands program: 

1. Approve the general direction of the proposed Natural Resource Protection Program, 
and direct staff to further develop and refine the proposal with the goal of adoption in 
October 2014. 

2. Modify the scope of the proposed Natural Resource Protection Program, directing staff 
to incorporate changes, further develop, and/or refine the proposal with the goal of 
adoption in October 2014. 

3. Direct staff to pursue other options for modifying the Sensitive Lands program, such as 
modifying the existing RP and RC District framework, revising existing regulations to 
provide additional flexibility for property owners, proceeding with a map corrections 
process, and exploring the development of programs that would offer increased 
technical assistance and/or compensation to property owners with RP and RC Districts 
on their properties. 

 
FISCAL IMPACT 
 
The proposed Natural Resource Protection Program will have both one-time and ongoing 
budgetary impacts. Shifting from a primarily regulatory approach to a combined approach that 
uses both regulatory and incentive-based measures will require increased funding and staff 
support for the program. The FY 2014-15 Planning Department budget includes $80,000 for 
program development and implementation. It may be necessary to use some of these 
resources to hire a consultant (or consultants) to help produce a final proposal by the October 
deadline.  
 
The TMDL anti-degradation analyses described above were not anticipated during the workload 
planning and budgeting for FY14-15. The Engineering Director has advised that the City may 
need to hire temporary staff or consultants to perform this work by the December 31 reporting 
deadline, which may result in a supplemental budget request. (The above Planning budget 
could help offset the cost of outside services.) 
 
The full budgetary impact of the Natural Resource Protection Program will depend on Council 
direction regarding the program scope and Metro requirements for demonstrating 
“substantially comparable” resource protection under Title 13. A program budget and funding 
plan will be developed and brought forward with the final proposal. 
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RECOMMENDATION 
 
Staff requests direction on how to proceed with the proposed Natural Resource Protection 
Program. 
 
ATTACHMENTS 
 

1. Existing and Proposed Program Diagrams, 05/30/14 
2. Overview of Proposed Natural Resource Protection Program, 05/30/14 
3. Map of Existing Sensitive Lands Districts, 05/27/14 
4. Map of Potential WQRA Overlay Districts, 05/29/14 
5. Map of Potential Habitat Protection Areas, 05/29/14 
6. Map of Potential Habitat Benefit Areas, 05/29/14 
7. Draft WQRA Code, 05/30/14 
8. Alternative Title 13 Program, 05/30/14 
9. Potential Code-based Development Incentives, 05/30/14 
10. Focus Group Summary and Survey Results, 05/30/14 
11. Memo re: Natural Park Restoration Efforts, 05/21/14 
12. Draft Healthy Ecosystems Goals and Policies, 05/30/14 




