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BEFORE THE DEVELOPMENT REVIEW COMMISSION OF THE 1 
CITY OF LAKE OSWEGO 2 

 3 
APPROVAL OF A DEVELOPMENT REVIEW           )  LU 09-0046-1730 4 
PERMIT TO CONSTRUCT A DUPLEX                      )  CHRIS AND JILL HALL 5 
IN THE DD ZONE                                                      )  FINDINGS, CONCLUSIONS & ORDER 6 
                                                7 
NATURE OF APPLICATION 8 
 9 
The applicant is requesting approval of a Development Review Permit to construct a duplex in 10 
the DD zone.  Sixteen trees are proposed for removal to accommodate the project. 11 
 12 
The site is located at 397 Furnace Street (Tax Lot 500 of Tax Map 21E 11BC). 13 
      14 
HEARINGS  15 
 16 
The Development Review Commission held a public hearing and considered this application at its 17 
meetings of April 19, 2010 and May 3, 2010.   18 
   19 
CRITERIA AND STANDARDS   20 

   21 
A. City of Lake Oswego Community Development Code [LOC Chapter 50]: 22 
 23 
 LOC 50.09.005-50.09.050 DD Zone Description  24 
 LOC 50.15.005-50.15.020 Greenway management Overlay District 25 
 LOC 50.21.005 Vision Clearance  26 
 LOC 50.40.005-50.40.040 Drainage Standard for Minor Development 27 
 LOC 50.42.005-50.42.030 Weak Foundation Soils 28 
 LOC 50.42.005-50.43.035 Hillside Protection 29 
 LOC 50.44.005-50.44.035 Flood Plain 30 
 LOC 50.45.005-50.45.030 Building Design 31 
 LOC 50.47.005-50.47.030 Landscaping Screening and Buffering 32 
 LOC 50.55.005-50.55.025  Off-Street Parking, Loading and Bicycle Access  33 
 LOC 50.57.015-50.57.035 Access 34 
 LOC 50.58.005-50.58.035 On-Site Circulation-Driveways and Fire Access Roads 35 
 LOC 50.63.005-50.63.010 Lighting Standards 36 
 LOC 50.64.005-50.64.030 Utilities 37 
 LOC 50.66 Old Town Neighborhood Design Standards 38 
 LOC 50.77.005  Application for Development 39 
 LOC 50.77.007 Burden of Proof 40 
 LOC 50.79.025 Review Criteria for Minor Developments 41 
 LOC 50.79.040 Conditions of Approval 42 
 LOC 50.81.005 - 50.81.020 Review of Minor Development Applications  43 
 LOC 50.84.010 Appeal of a Hearing Body Decision 44 
 LOC 50.87.005 - 50.87.030 Compliance with Approved Permit  45 
 46 
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B. City of Lake Oswego Streets and Sidewalks Code [LOC Chapter 42]: 1 
 2 

 LOC 42.03.005-42.04.210 Street Design Standards, Construction Permits 3 
 LOC 42.12.610-42.12.670 Permit Required, Conditions, Corrections 4 
 LOC 42.08.400 – 42.08.470 Sidewalks 5 
 6 
C. City of Lake Oswego Tree Chapter [LOC Chapter 55]: 7 
   8 
 LOC 55.02.080 Tree Removal  9 
 LOC 55.08.020 - 55.08.030 Tree Protection 10 
 LOC 55.02.084 Tree Mitigation 11 
 12 
D. City of Lake Oswego Solar Access Code [LOC Chapter 57] 13 

 14 
 LOC 57.06.065                                Maximum Shade Point Height Standard 15 
 16 
E. LODS 3 (Stream Corridors) 17 
 18 
 19 
CONCLUSION 20 
 21 
The Development Review Commission concludes that LU 09-0046 can be made to comply with 22 
all applicable criteria by the application of certain conditions. 23 
 24 
FINDINGS AND REASONS
 26 

  25 

The Development Review Commission incorporates the April 9, 2010, Staff Report, (with all 27 
exhibits attached thereto), and April 30, 2010 Staff Memorandum, (with all exhibits attached 28 
thereto), as support for its decision supplemented by the further findings and conclusion set 29 
forth herein.  In the event of any inconsistency between the supplementary matter herein and 30 
the staff report, the matter herein controls.  To the extent they are consistent with the approval 31 
granted herein, the Commission adopts by reference its oral deliberations on this matter. 32 
 33 
Following are the supplementary findings and conclusions of this Commission: 34 
 35 
1. Tree Removal:  The Commission heard testimony from Mr. and Mrs. Perris, who own 36 

the property to the south, regarding their concerns about tree removal -- specifically 37 
tree #592, an oak that they did not want to see removed.  The Commission finds that 38 
the tree is close to the proposed foundation and the evidence indicates that 39 
construction is likely to dangerously undermine the root system.  If that is the case, its 40 
removal would be necessary for the proposed development, meeting the criteria for 41 
tree removal.  However, the actual location of the tree’s root system cannot be 42 
absolutely known until construction occurs.  The Commission shall impose a condition 43 
that the project arborist determine during construction if the foundation work will 44 
undermine the tree’s root system and thereby cause the decline or death of the tree, 45 
in which case the tree may be removed. 46 
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2. Building Design: The Commission finds that the massing, materials and design 1 
elements of the proposed duplex conform to styles required by the Old Town Design 2 
standards and the resulting structure is compatible with the character of the homes in 3 
the vicinity of the site.  The Commission finds, therefore, that the proposal meets the 4 
design criteria of LOC 50.66 for new buildings in the Old Town Design District, and may 5 
be approved. The Commission also notes that the Chair of the Old Town Neighborhood 6 
testified that the neighborhood supports the proposal. 7 

 8 
3.  Setback: The Commission heard testimony from the Mr. and Mrs. Perris who own the 9 

property to the south regarding their concerns about privacy.  Specifically, with regard 10 
to LOC 50.09.025(7)(b), the Perrises testified that a greater setback should be required 11 
because the house at 425 Furnace Street is currently used as a single family residence, 12 
and therefore a “less intensive residential use” than the proposed duplex, requiring 13 
the greater 15’ setback.   The Perris’s’ earlier letter, (Exhibit F-7) stated that design 14 
modifications had been made to the house prior to completion of construction in the 15 
1940’s to accommodate more than one family.  Following the initial public hearing, the 16 
Perrises withdrew their objection regarding the setback (Exhibit G-101).   17 
 18 
The Commission finds, based on the evidence submitted by the applicants and the 19 
Perrises, that the residence had been designed for at least two dwelling units, that the 20 
structure was still designed to permit two dwelling units, and historically been used for 21 
two dwelling units.  The proposed duplex will also contain two dwelling units.   22 
 23 
The Commission finds that under LOC 50.09.025(7)b), a “less intensive residential use” 24 
is measured by a comparison of “dwelling units” between the two sites.  25 
 26 

“Dwelling Unit.  One or more habitable rooms which are occupied or which are 27 
intended or designed to be occupied by one family with housekeeping facilities for 28 
living, sleeping, sanitary facilities, cooking and eating.”  LOC 50.02.005 Definition. 29 

 30 
Under the “dwelling” definition, a dwelling unit occurs when one or more habitable 31 
rooms are (1) occupied, or (2) intended or designed to be occupied by one family.  The 32 
Commission finds that 425 Furnace Street is currently “intended or designed to be 33 
occupied” as two dwelling units.  Therefore, the Commission finds that the structure 34 
on 425 Furnace Street is not a “less intensive residential use” than the proposed 35 
duplex and the greater 15’ setback under LOC 50.09.025(7)(b) does not apply.   36 

 37 
4. Public Pathway: The Commission heard testimony from the Perrises and the Old Town 38 

Neighborhood Association (Exhibit G-102) regarding concerns about trespass due to 39 
the extension and construction of the required public pathway in the rear of 397 40 
Furnace Street adjacent to the Willamette River.  The Commission finds the applicant 41 
did not challenge the requirement for construction of the pathway.   42 
 43 
Even assuming parties other than the applicant have standing to challenge a public 44 
improvement exaction, the Commission further notes that the Perrises and the Old 45 
Town Neighborhood Association’s concerns were not whether: 46 
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 1 
• The pathway was required for the proposed development under the City 2 

sidewalk and pedestrian access standards (the City’s governmental interest in 3 
providing an extension of the public pathway), or  4 

• Whether the exaction of the pathway met Dolan’s “rough proportionality” test 5 
and LOC 50.79.040(1)(c)’s “reasonably related to alleviation of a need for public 6 
services or facilities created or contributed to by the proposed development” 7 
condition of approval requirement,  8 

 9 
but when the required pathway should be constructed – now or when additional 10 
segments of the proposed pathway course are obtained.  The Commission finds that 11 
the timing of construction of public improvements is not within its purview:  Under 12 
LOC 50.79.025, 50.79.040, 50.83.035(1), (2), upon finding that the proposed project 13 
meets the applicable standards and criteria, the Commission must approve the 14 
application.  The Commission further notes that City Engineering staff has determined 15 
(Engineering Division Memo from Russ Chevrette, dated April 29, 2010), the portion of 16 
the pathway should be constructed as a part of this development. 17 

  18 
ORDER 19 
 20 
IT IS ORDERED BY THE DEVELOPMENT REVIEW COMMISSION of the City of Lake Oswego that: 21 

 22 
1. LU 09-0046 is approved, subject to compliance with the conditions of approval set forth in 23 

Subsection 2 of this Order.    24 
 25 
2. The conditions for LU 09-0046 are as follows: 26 
 27 

A. Prior to Issuance of any Grading or Building Permits, the Applicants/Owners Shall:  28 

 29 
1. Obtain a street-opening permit for the underground conversion of the cable 30 

utilities to the new structure.  Conversion shall include removal of the 31 
intermediate pole on the east side of Furnace Street. 32 

 33 
2. Dedicate a 20- foot wide public pathway easement on the eastern portion of the 34 

property as generally indicated on Exhibit E-4, to the satisfaction of the City 35 
Engineer. 36 

 37 
3. Construct an 8-foot wide public pathway in the easement, above, from the south 38 

property line to the terminus of the pathway to the north, to the satisfaction of 39 
the City Engineer, or provide a financial guarantee for its construction pursuant to 40 
LOC 50.87.020.  The pathway shall meander around Tree #502, to the satisfaction 41 
of staff. 42 

 43 
4. Remove the guardrail and relocate the street name sign in front of the property, 44 

to the satisfaction of the City Engineer. 45 
 46 
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5. Submit a “Notice of Development Restriction” containing the following 1 
restriction that shall be binding upon the applicants and subsequent 2 
purchasers of the property.  This document shall be recorded with the 3 
Clackamas County Clerk’s office and a copy of the recorded document shall 4 
be submitted to the City.   5 

 6 
a. The City of Lake Oswego Fire Marshal has determined that the hydrant 7 

location is deficient in its location. The Building Official may allow an 8 
alternate to the minimum requirements of the One-and Two-Family Dwelling 9 
Specialty Code as authorized by ORS 455.610, which may include, but is not 10 
limited to, installation of an automatic fire sprinkler system or a monitored 11 
fire alarm system.  The owners or owners’ representative shall offer an 12 
approved alternate method for fire suppression for a future dwelling on Tax 13 
Lot 500, such as an NFPA 13-D residential fire sprinkler system, to the 14 
satisfaction of the Building Official.   15 
 16 

6. Apply for and obtain a verification tree removal permit for 15 trees: #’s 328-17 
331, 461-463, 449-452, 476, and 591-2.  The applicant shall make every 18 
effort to preserve tree #592.  However, if it is determined by the project 19 
arborist prior to construction that the root system would be dangerously 20 
undermined, the tree may be removed. 21 

 22 
7. Submit final site and building permit plans for the review and approval of staff.  23 

The plans shall be drawn to conform to the City’s drafting standards for public 24 
improvement record drawings and shall be the same or substantially similar to the 25 
site plan and building elevations illustrated on Exhibits E-4 through E-20. The 26 
applicants shall incorporate the recommendations of the Geotechnical Report 27 
(Exhibit F-4) into the final building design to the satisfaction of the Building 28 
Official.   29 

  30 
8. Submit a final mitigation plan showing a total of 12 mitigation trees (not including 31 

the three street trees) that meet the criteria for mitigation (2” caliper deciduous 32 
or 8-foot evergreen, excluding the leader).  The Katsura shown as street trees shall 33 
not be a cultivar that is a “weeping” variety. 34 

9. Submit a tree protection plan, for the review and approval of staff, as required by 35 
LOC 55.08.020 and 55.08.030.  This plan shall be attached to the construction 36 
documents or printed on the construction site plans, and shall include: 37 

    38 
   a.  As required by LOC 55.08.030(7), no construction, excavation, root 39 

pruning or other activity shall occur within the tree protection zone 40 
unless directed by an arborist present on site and approved by the 41 
City.   42 

 43 
   b. The location of temporary tree protection fencing, consisting of a 44 

minimum 6-foot high cyclone fence secured by steel posts, shall 45 
be around trees where their dripline is within the construction 46 
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zone.  The protective fencing shall be placed at the tree 1 
protection zone, which is the zone required to protect the critical 2 
root area necessary for the continued health of the tree.  The 3 
applicants shall propose the tree protection zone for each tree, 4 
for review and approval by City staff, on site.   The City’s Arborist 5 
may waive the requirement for tree fencing based on site 6 
conditions.  If waived, the contractor shall work with the City’s 7 
Arborist to ensure compliance with the protection measures 8 
imposed by the City Arborist.    9 

 10 
 c. A note stating that no fill or compaction shall occur within the root  11 
   zones of any of the trees. 12 
 13 
 d. A note that clearly informs all site contractors about the necessity of 14 

preventing damage to the trees, including bark and root zone.  The 15 
applicant and contractor shall be subject to fines, penalties and 16 
mitigation for trees that are damaged or destroyed during 17 
construction. 18 

 19 
 e. A sign shall be attached to the tree protection fencing, which states 20 

that inside the fencing is a tree protection zone, not to be disturbed 21 
unless prior approval has been obtained from the City Manager and 22 
project arborist.  23 

 24 

 B. Prior to any Construction Activity on the Site, the Applicants/Owners Shall: 25 
 26 

1. Install the tree protection fencing as required by Condition A(9), above.  27 
 28 
2. Apply for an Erosion Control Permit and install erosion control measures.  29 

 30 
C. Prior to any Final Building Inspection the Applicants/Owners shall: 31 

 32 
1. Complete the installation of the pathway required in condition A(3), above, submit a 33 

legal description for the public pathway easement for staff review, and execute and 34 
record the easement. 35 

 36 
2. Install all mitigation trees and street trees as required by Condition A(8), above.   37 

Mitigation trees and street trees shall be a minimum of two caliper inches for 38 
deciduous trees and eight feet tall (excluding the leader) for evergreen trees. 39 

 40 
3. Submit a title report, or lot book report from a title company showing that the public 41 

easement as required in Condition A-2, above are valid and subsisting, and either 42 
free of any prior liens or encumbrances, or holder of prior liens and encumbrances 43 
shall submit a Consent Affidavit.   44 

 45 
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Note: 1 
 2 
1. Development plans review, permit approval, and inspections by the City of Lake 3 

Oswego Development Review Section are limited to compliance with the Lake 4 
Oswego Community Development Code, and other applicable codes and 5 
regulations.  The applicants are advised to review plans for compliance with 6 
applicable state and federal laws and regulations that could relate to the 7 
development, e.g., Americans with Disabilities Act, Endangered Species Act.  City 8 
staff may advise the applicants of issues regarding state and federal laws that 9 
the City staff member believes would be helpful to the applicants, but any such 10 
advice or comment is not a determination or interpretation of federal or state 11 
law or regulation. 12 
 13 
 14 
 15 
 16 
 17 
 18 

19 
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DATED this 17th day of May, 2010. 1 
 2 
 3 
      Alby Heredia /s/     4 
      Alby Heredia, Chair 5 
      Development Review Commission 6 
 7 
 8 
      Janice Reynolds /s/     9 
      Janice Reynolds 10 
      Administrative Support III 11 
 12 
ATTEST: 13 
 14 
ORAL DECISION – May 3, 2010 15 
AYES:  Heredia, Richards, Rossi, Needham, Scott 16 
NOES:  None 17 
ABSTAIN: None 18 
ABSENT: Stadnik and Creighton 19 
 20 
WRITTEN FINDINGS – May 17, 2010 21 
AYES:  Heredia, Richards, Needham, Scott 22 
NOES:  None 23 
ABSTAIN: None 24 
ABSENT: Stadnik, Rossi and Creighton  25 
 26 
 27 
 28 
 29 
 30 
 31 
 32 
 33 
 34 
 35 
 36 
 37 
 38 
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