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CITY OF LAKE OSWEGO 
Development Review Commission Minutes 

Monday, May 7, 2018 

 

The Commissioners convened at 7:00 p.m. in the Council Chamber of City Hall, 380 A Avenue. 
  
Members present:   Chair David Poulson, Paden Prichard, Jason Frankel, Nick Shur, Jeff Shearer, 

Kirk Smith 
 
Members absent:  Vice Chair Brent Ahrend 
 
Staff present:    Jessica Numanoglu, Planning Manager; Erica Rooney, P.E., City Engineer; 

Alissa Maxwell, Consulting Stormwater Engineer; Evan Boone, Deputy City 
Attorney and Janice Bader, Administrative Support. 

 
COUNCIL UPDATE 
Councilor Theresa Kohlhoff briefly presented her and the City Council’s experience attending the 
Kramer vs. City of Lake Oswego oral argument at the State Supreme Court. There were two issues 
at hand, access to the lake (Lake Oswego) and access to the lake from the swim park. The 
question was if the State has enforceability and how it would be exercised against the City.  
 
MINUTES 
None 
 
FINDINGS 
None 
 
PUBLIC HEARING 
LU 18-0020-HEARING CONTINUED TO MAY 21ST: A request by Kimberly Ann Moyer Trust for 
approval of the following Residential Infill Design (RID) variances and removal of three trees in 
order to construct a new single-family dwelling:  

• Reduce the required 25-foot front yard setback to 12.3 feet;  

• Reduce the required 10-foot south side yard setback to 1.5 feet; and  

• Increase the maximum permitted floor area from 5,058 square feet to 5,142 square feet.   

The site is located at 1136 North Shore Rd. (21E10BB07600). Staff coordinator is Evan 
Fransted, Associate Planner.   

The DRC Chair granted the applicant’s request to continue this hearing to May 21, 2018. 

LU 17-0065, a request by Ottbone Investments for approval of a 2-parcel minor partition, including 
one flag lot, and the removal of 14 trees. The site is located at 1923 Mapleleaf Court 
(21E16BA03002 and 4402). Staff coordinator is Leslie Hamilton, Senior Planner. This hearing was 
continued from the April 2, 2018 DRC meeting to allow the submission of written testimony only on 
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the subject of slope stability as it relates to the proposed drainage systems. Written testimony was 
due no later than 5:00 pm on Friday, April 20, 2018 and rebuttal of written testimony received was 
due no later than 5:00 pm on Friday, April 27.  

Staff Report 
Ms. Hamilton was on vacation. Jessica Numanoglu, Planning Manager, gave a staff report stating 
that there were four (4) exhibits received during the open testimony period and seven (7) exhibits 
received during the rebuttal period. The City Stormwater consultant also submitted a revised 
stormwater analysis report. She noted that there were four (4) exhibits that were deemed by staff 
to contain testimony or information that was inadmissible because it was outside the scope of the 
allowable testimony (Exhibits G-207, F-13, F-14 and F-15). The DRC must look at the admissibility 
of these four exhibits and make a determination. Mr. Boone gave direction to the DRC on 
admissibility.  

• Exhibit G-207, rebuttal testimony by Earth Engineers, Inc. (EEI) was submitted April 27, 
2018 on behalf of Nathan Rutherford, and was only partially inadmissible, as shown with  
specific sections struck out in the exhibit. Staff stated that only the information on slope 
stability should be admissible. 

Eric TenBrook addressed the rebuttal, saying that the struck out testimony is directly related to 
slope stability and should be allowed, as should be the soil data comments. Mr. TenBrook opined 
that if the comments in Exhibits F-13 and 14, on correct data collection, are admissible, then so 
should his comments in Exhibit G-207. He recognized that the applicant’s engineer actually 
observed the data collection, but his rebuttal should be admissible if addressing the outcome of 
that data. 

Chair Poulson stated that the April 20th RSS (applicant’s engineer) testimony was rebutted on April 
27th by the applicant’s engineer. He questioned if continuing to allow each side to submit rebuttals 
to each other are within the scope of the deliberations. He cited page 72 and the testimony on 
hand-augured test holes, which was newly introduced information after the April 20th deadline. The 
applicant should not have introduced new information after April 20th, so rebuttal of that new 
information should not be permitted. Chair Poulson said he would request City staff assistance to 
understand the procedural rules. 

Mr. TenBrook said that his testimony should not be admissible at all if Exhibits F-13 and 14 are not 
admissible.  

Regarding information on page 73, Item 5, Mr. TenBrook stated that the discussion of rain data is 
rebuttal evidence to Exhibit F-12 and directly admissible. 

Mr. Boone asked the applicant if he had any rebuttal to Exhibit G-207. Mr. Foushee said he hadn’t 
seen Mr. TenBrook’s rebuttal and they were responding back and forth. He opined that he had 
complied with the DRC’s stated process. He said he just saw the redacted comments of 
TenBrook’s testimony.  He said he went through EEI’s first submittal and subsequently rebutted it.  

Chair Poulson clarified that the discussion was limited to admissibility of the new information and 
rebuttal to that information. He reiterated the DRC’s instructions given to the applicant and other 
parties on rebuttal opportunities and procedures. The decision at hand is whether the redacted 
information was admissible or not, based on staff’s recommendations on inadmissibility of Exhibit 
G-207. 

Mr. Smith said he thought that there should be as much information presented to the DRC as 
possible so they can make an informed decision. Chair Poulson said a continuance would then be 
necessary to allow responses to new evidence. Mr. Frankel said a line was drawn as to which 
information would be acceptable at the first hearing. He said that at some point a decision needs to 
be made. Chair Poulson said that if new evidence is allowed, it would start a new round of rebuttals 
and hearings. Staff was questioned about who set the limits of testimony and rebuttal. Ms. 
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Numanoglu said that Ms. Hamilton, the Senior Planner had helped outline the outstanding issues 
for the continuance and the DRC then made a motion on testimony limitations at the prior hearing. 

Commissioner Prichard had not received his packet until Friday and stated he did not understand 
much of it. He opined that as much information as possible would be helpful. He questioned which 
written material was stricken and which was within the scope of continuance or rebuttal period. Mr. 
Boone explained how information could be in or out of the scope based upon the decision of the 
DRC. 

Chair Poulson replied that there could be a continuance, if so desired, for review of new 
information submitted by the applicant and the other parties.  

Mr. Smith pointed out that there is a difference between an open record and a continuance. Mr. 
Boone explained the difference as stated in the statute. No one expressed interested in allowing 
the record to remain open for new evidence. In this instance, the applicant submitted new 
information after the April 20th deadline, specifically on April 27th, and the opposition did not have 
an opportunity to rebut the new information thereafter. Only written testimony submitted by April 
20th was subject to rebuttal by the opposition for the continuance. Mr. Boone said the DRC could 
determine the applicant’s information was not “new information”; or the DRC could open up the 
record for rebuttal of the new information. It may be a problem if there is not an opportunity for 
rebuttal of new information. 

Mr. Shearer and Mr. Shur stated they would like more time to review the information. Mr. Shur 
would also like to do a site visit and is willing to continue the hearing. Mr. Boone pointed out that 
the 120-day limit would remain in effect. Ms. Numanoglu said the 120-day deadline is July 9, 2018.  
Mr. Boone expanded on the 120-day limitation options. 

Commissioner Prichard said that he had not been at the last meeting, but did review the hearing 
record and video. He said that had he been at the meeting, he would have voted to deny the 
application in order to speed the applicant’s move to a City Council hearing on appeal. 

Chair Poulson said that he would move toward a continuance to allow rebuttal to new information 
that was previously submitted only. Mr. Boone helped articulate a new motion. 

Mr. Poulson moved to continue the public hearing to May 21, 2018, 7:00 PM. The record is closed 
except for rebuttal of information received on April 20th or April 27th, and only on the subject of soil 
stability as it relates to the proposed drainage systems. Seconded by Mr. Smith and passed 5:1.  

Mr. Boone asked for declarations to be made on the record. In declaration of ex-parte contact, 
Chair Poulson stated that he conducted a site visit after the last hearing. He stated he observed 
the hillside and walked around the side of both houses. He left his business card at the properties 
as no one was home at either property. 

Chair Poulson moved to set the date for rebuttal information to be submitted no later than May 14, 
2018, 5:00 PM. Seconded by Mr. Smith and passed 6:0. 

Mr. Boone clarified that no new evidence or testimony will be accepted; stating that only the issue 
of soil stability as commented on by either the April 20th or April 27th deadlines may be rebutted. 

• Mr. Smith left the meeting. 
 
LU 17-0047, an appeal of the staff decision to approve the following: A Sensitive Lands 
modification to reduce the front yard setback in the R-7.5 zone from 25 feet to 17 feet in order to 
construct a single-family dwelling on a lot mostly encumbered by a Resource Protection (RP) 
District (wetland); and the removal of six trees to construct the dwelling. The site is located at 667 
Lake Bay Court (21E10BA06100). Staff coordinator is Leslie Hamilton, Senior Planner. This 
hearing was continued from the April 16, 2018 DRC meeting to allow the submission of written 
testimony on the subject of stormwater drainage only. Written testimony was due no later than 3:00 
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pm on Monday, April 23, and rebuttal of written testimony was due no later than 3:00 pm on 
Monday, April 30. 

Mr. Boone asked the Commissioners to state their declarations. Mr. Shur stated he spent time 
looking at the site, walked the property line and looked at the existing sewer line. He also looked at 
the retaining wall and he observed running water on site. Mr. Prichard stated that he also did a site 
visit. He said he observed the creek and adjacent yards and landscaping. He also took note of the 
significant storm drainage to the site. Mr. Poulson had no declarations. Mr. Shearer said he 
reviewed tapes of the previous hearing. He looked at the Google maps that were attached to 
information sent out by staff.   

Mr. Prichard stated that after the last hearing he had ex-parte contact with Lynn Bacon regarding a 
letter she had and asked Mr. Prichard if she should send it to staff. The content of the letter was 
regarding jurisdiction of the waters on the site. Mr. Prichard said he advised Ms. Bacon to send the 
letter to staff. 

Mr. Boone asked for any public response to the ex-parte declarations. None was heard. 
 
Staff Report 
Ms. Numanoglu presented the staff report, reviewing the continuance limitation to stormwater 
drainage issues only. Due dates for testimony and rebuttal were April 23 and April 30, respectively. 
Two exhibits were received, F-6 and G-209, during the first comment period. No exhibits were 
received during the rebuttal period. The City’s stormwater consultant, Alissa Maxwell, provided a 
revised analysis based on the submitted testimony, Exhibit F-7. Staff reported that they found that 
testimony in Exhibit G-209, in its entirety, is outside the scope of the allowable testimony. 

A May 3rd staff memo recommended modifying Conditions A.4 and B.2 in the staff report, which are 
shown in strikeout and underline format. 

 
Questions of Staff 
Commissioner Prichard asked staff about the wetland delineation ending at the property line. He 
also asked why the rain garden ends at the flowing stream. Chair Poulson explained the rain 
garden is proposed to be four feet deep, outlining the layers of grading and media materials to be 
used. Mr. Prichard asked if that makes sense in terms of being adequate to hold water from the 
site. 

Ms. Numanoglu explained that the responsibility for the wetland delineation is only within the 
boundaries of the applicant’s site. Ms. Maxwell explained that the rain garden is in an excellent 
location for drainage to the wetland. Chair Poulson asked if the excavation calculations will support 
the volume of water anticipated. Ms. Maxwell said the proposed rain garden is considered a “small 
project” according to the Stormwater Manual, which has different tiered standards than those 
required for larger projects. In her review she determined that the applicant’s proposed stormwater 
retention is practicable for the site, making the project feasible. Mr. Boone read the definition of 
“practicable”. Chair Poulson asked if the city staff became aware of the error in calculations. Ms. 
Maxwell said staff was aware of the calculation error, and still determined that the proposed 
stormwater solution was practicable. 

Commissioner Poulson asked if the existing stormwater drainage pipe could be lined or routed out 
instead of putting in a new pipe. Ms. Maxwell said technology exists, but would not be feasible. Mr. 
Prichard was asking the question with regard to retention of the existing Japanese maple tree; if 
the stormwater pipe would not have to be removed or replaced. Mr. Shearer sought to clarify the 
question on tree removal alternatives. Ms. Rooney, City Engineer, stated that sometimes trees 
need to be removed for infrastructure projects. 
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Currently, the proposed Conditions of Approval state that the stormwater pipe must be 
reconstructed per City Engineer approval. Chair Poulson asked if the condition could be revised to 
allow pipe burst or lining to avoid replacement. Ms. Rooney said that could be feasible if the 
blockage is not due to massive tree roots or broken pipe. Options could be looked at by the City 
Engineer. Chair Poulson asked how the DRC could put a condition on the approval that would 
save the Japanese maple tree. 

Commissioner Prichard asked Chair Poulson how to deal with the clay soils and compaction. Chair 
Poulson opined that perhaps a bio swale would be a better solution, but the code dictates what 
must be done for the stormwater drainage. 

Ms. Maxwell said the applicant must come to the City with a stormwater plan that meets the 
conditions of approval and is practicable. 
 
Deliberations 
Chair Poulson moved to exclude Exhibit G-209. Seconded by Mr. Frankel and passed 5:0. 

Commissioner Shearer asked why the applicant couldn’t tie into the storm sewer.  

Mr. Shearer moved to accept the conditions of the staff report as amended, but that the 
stormwater retention system is constructed with the least impact to the wetland. Motion was 
withdrawn. 
Chair Poulson said that whatever rain falls, will fall into the creek no matter what. The water should 
be of good quality and whatever is done to ensure that will be fine. 

Commissioner Prichard asked for a continuance in order to gather more information and have 
more time to study the materials. 

Commissioner Shearer moved that LU 17-0047 be approved as conditioned per the May 3, 2018 
staff memorandum. Motion was seconded by Commissioner Frankel.  

Discussion: Mr. Shur asked to amend the motion to include a condition to clean out and maintain 
the existing stormwater pipe in an effort to save the Japanese maple. Alternatives that could 
include saving the tree were discussed. Mr. Shearer asked that the City staff ensure that the DRC’s 
message about saving the Japanese maple is heard and efforts made to do so. The amended 
motion died for lack of a second.  

The applicant was given an opportunity to address the proposed motion and staff’s amended 
conditions in the May 3, 2018 memorandum. Mr. Goldson addressed Item 4. A (4), asking for 
clarity on how to meet the stormwater management capacity requirement. Mr. Goldson stated that 
infiltration could not be fully accommodated. The Commission explained the broad language in the 
condition of approval as amended which would allow the flexibility of how the condition could be 
met. 

The original motion was restated and passed 3:2. Findings and conclusions are to come before 
the Commission on May 21, 2018 at 7:00 PM. 
 
ADJOURNMENT  

Chair Poulson adjourned the meeting at 9:00 pm. 

 

Respectfully submitted, 
/S/ 
Janice Bader 
Administrative Support 
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