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CITY OF LAKE OSWEGO 
Development Review Commission Minutes 

April 6, 2015 

 

Chair Ahrend called the meeting to order at 7:00 p.m. in the Council Chambers of City Hall, 380 A 
Avenue. 

Members present:   Chair Brent Ahrend, Vice Chair David Poulson, Kelly Melendez, Paden 
Prichard, Kirk Smith, and David Rabbino. Jeff Shearer was not present.   

Staff present:    Hamid Pishvaie, Assistant Planning Director; Debra Andreades, Senior 
Planner; Evan Boone, Assistant City Attorney; and Janice Reynolds, 
Administrative Support 

MINUTES 
Mr. Rabbino moved to approve the Minutes of March 16, 2015. Mr. Poulson seconded and the 
motion passed 6:0.   

FINDINGS 
LU 15-0003: A request by 1KLR Investments-Carman, LLC, for modification of an approved 
Development Permit (LU 14-0034), specifically to modify the approved Resource Conservation 
Protection Area boundary, as well the size and setbacks of Lots 3 and 9. The applicant is also 
requesting approval of a minor variance to construct a 6-foot tall fence along the Carman Drive 
frontage of Lots 1-3. Location of Property: 5316, 5324 and 5362 Carman Drive (Tax Lots 2500, 
2600 and 2700 of Tax Map 21E 07AC). 

Mr. Rabbino moved to approve LU 15-0003-1865 Findings, Conclusions and Order. Mr. Smith 
seconded the motion and it passed 6:0.   

PUBLIC HEARING 

LU 14-0076: A request by the City of Lake Oswego for approval of a Development Permit and a 
resource boundary delineation (stream corridor/wetlands) under Lake Oswego Development 
Standards 3 and 4 in order to construct storm water management improvements within 
Rockinghorse Creek. The applicant is also requesting approval to remove 26 trees to 
accommodate the project. Location of Property: 1257 and 1261 Rockinghorse Lane (Tax Lots 800 
and 900 of Tax Map 21E 03BA) and Tryon Creek State Natural Area 11321 SW Terwilliger Blvd., 
Portland, (Tax Lot 100 of Tax Map 21E03 and Tax Lot 600 of Tax Map 1S1E34).  

Chair Ahrend opened the hearing. Mr. Boone outlined the applicable criteria and procedure. Each 
of the Commissioners related his/her employment/business. Mr. Prichard, Ms. Melendez, Mr. 
Ahrend and Mr. Poulson each reported making a site visit. Mr. Poulson reported an ex parte 
contact. No one challenged any Commissioner’s ability to hear the matter.   

Staff Report 
Ms. Andreades had distributed the March 27, 2015 Staff Report. She referred to the zoning map 
and the aerial view of existing conditions, pointing out the natural resources, areas of 
landslide/erosion, and that the broader project area was in multiple jurisdictions. The City of 
Portland had already approved the work proposed on their land. The stream resources were not 
mapped Sensitive Lands. However, they were still protected by development standards in LODS 3 
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(streams) and 4 (wetlands). The Commission’s review was required because the work was to be 
done in the stream corridor.  Exhibit F-2 from Pacific Habitat Services showed the delineated 
boundary of stream and wetlands. Two of the wetlands (A and B) were found to be essential and 
would be protected. The other two (C and D) were found to be nonessential wetlands and would be 
filled. The development proposal was to repair/extend the outfall pipe at the top of the hill that had 
been damaged by landslide; address erosion by filling and stabilizing the degraded stream 
channel; and enhance the area with native plants. Wetland functions would be preserved and 
enhanced by eliminating the landslide and erosion.   

Ms. Andreades discussed the applicable criteria for development within streams/wetlands under 
LODS 3 and 4, advising that the proposed project would increase the health of the system and its 
functions. She outlined the mitigation requirements. Twenty six trees would be removed. Native 
species of specified sizes would be planted, the banks would be seeded, and plant survival was to 
be monitored and assured over a period of three years. Staff recommended approval subject to the 
recommended conditions of approval listed in the Staff Report. 

Questions of Staff 
Ms. Andreades confirmed the City of Portland had already approved their portion of the larger 
project. That approval was in the appeal period.     

Applicant 
Rob Amsberry, Engineering Division, City of Lake Oswego, was the project manager. He 
introduced the design team of Ian Machan and Ashley Cantlon, OTAK; and John van Staveren, 
Pacific Habitat Services. He pointed out that the broader project site was under multiple 
jurisdictions: Cities of Portland and Lake Oswego; Clackamas County, the state, and federally 
regulated wetlands. The applicant had applied for permits from Oregon Division of State Lands 
(DSL) and the United States Army Corps of Engineers. The City of Portland had already approved 
the portion of the project within their jurisdiction. He discussed the applicant’s history of 
rehabilitating deteriorated outfalls in the City, including in the Rockinghorse drainage system. He 
showed photographs of the eroded area, landslide area and channel that the current project was 
going to repair and mitigate. The landslide area had been moving since 1996.   

Mr. Amsberry discussed components of the project, which included stabilizing the landslide area by 
installing a perforated pipe where it would collect and remove water that would otherwise lubricate 
the landslide. Cross sections of the channel depicted what it would look like at all levels, including 
native plantings on top. He clarified the location of the existing retaining wall. In regard to 
landscaping and tree removal, most of the 26 trees to be removed were small diameter Alder trees; 
and, mitigation would meet City of Lake Oswego standards.       

Questions of Applicant 
Mr. Poulson asked how the applicant had concluded that two of the four wetlands were “non-
essential” wetlands. He asked if the proposed keyway would divert water to the extent that the 
wetlands they wanted to keep would dry up. He questioned that he could evaluate the application 
when the applicant did not yet have permits from the Corps of Engineers and DSL to show what 
mitigation they might require.     

The applicant indicated that the two wetlands they did not consider essential appeared to be 
recently-created, but there was no proof of it from aerial photographs due to the amount of tree 
cover. They were small, isolated, low-quality, minimally functional, wetlands. The two wetlands they 
wanted to preserve would not be directly impacted by diversion into the keyway. Pacific Habitat’s 
analysis comparing the wetlands to the City’s definitions and criteria for Essential Wetlands was in 
Exhibit F-3. The Corps would not require mitigation for wetland fill in an area under a specified 
size. If the Corps did not require mitigation, DSL would allow the applicant to pay into a fund in lieu 
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of mitigation. The applicant had applied for both permits and expected to receive them in the 
following weeks.   

Mr. Boone advised the Commissioners to focus their review on Lake Oswego code definitions, 
review criteria and requirements in LODS 3 and 4. Staff advised that if the applicant received 
permits from the other agencies that necessitated modification of this approval a modification 
application would be reviewed by the Commission.  

Mr. Poulson discussed his concerns in regard to the angles and depth of HDPE pipe and in regard 
to the design and depth of manholes with the applicant’s team. The applicant talked about field-
fitting the pipe with a minimal number of bends and grade breaks and that they were working with 
constraints related to the steep grade, a number of bends in the original creek alignment and  
minimizing impacts to trees. They discussed two manholes: a standard manhole along the path 
and an HDPE manhole at the top of the hill (“Manhole #1”).       

Mr. Poulson cautioned that the riparian plants in the artificial swale might not survive because there 
might not be enough water flowing toward it. The applicant explained that they were redirecting 
roof runoff, but they were going to restore the historic creek channel, which was where the 
plantings will be planted. They had selected species native to northwest forests that were adapted 
to such conditions.   

The applicant clarified the purpose of the project was not just to address the landslide problem but 
was primarily stream restoration. The City was required to be responsible for the stormwater that 
left the City. They had been working for years to systematically repair outfalls and mitigate the 
damage done by runoff from development. They were also partnering with Tryon Creek State Park 
to rebuild the washed out trail and culvert.   

Mr. Poulson and the applicant discussed his concern that the drainage report assumed a time of 
concentration of five minutes for an 8-acre watershed when Mr. Poulson thought it might be a 
longer period of time. The applicant discussed that they had designed for peak event flow from 
impervious areas, which would reach the drainage system much faster and would be the most 
degrading to the stream.   

The applicant clarified that the manhole along the footpath was a City of Portland project and was 
planned where a footbridge had recently washed out. For the record, Mr. Poulson advised its grate 
should be angled or it would plug, fill up and wash out the pathway. The applicant confirmed the 
project met National Fisheries Service slopes criteria as the Corps of Engineers permit required.  
They clarified a temporary irrigation system would be installed to sustain the plantings during hot 
summer months. They clarified that it was the City of Portland who was putting root wads in the 
bottom of the creek below the pathway. They confirmed they planned to replace a segment of 
broken sidewalk.   

Mr. Prichard discussed his concern that the plan for protecting tree roots at the construction 
entrance was not adequate or practical given that the ground was not level and that the working 
area was close to a cedar tree. He suggested that if they had located it there in order to preserve 
someone’s lawn it would make more sense to cross over the lawn and then restore the 
landscaping there later. He inquired whether it was really necessary to install 1,500 feet of tree 
protection fencing around the entire work area. He inquired about the source and duration of 
irrigation.   

The applicant noted that recommended Condition (A)(5) called for a tree protection plan and permit 
and that an arborist was to oversee tree protection. They would take a closer look at this at the 
time they prepared a tree protection plan to submit. When in the field they would work with the 
code enforcement officer on how to deal with specific situations. They clarified they were going to 
tap into a City main to get irrigation water and they would remove it after three years.   
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Staff clarified that tree protection permitting was a separate administrative decision by the City 
Manager. They clarified that if they found the final engineering design/scope of disturbance the 
applicant submitted was substantially different from what the Commission approved they would 
have the Commission review those modifications.   

Mr. Poulson referred to the Shannon & Wilson, Inc. Geotechnical and Environmental Consultants 
report in Exhibit F-6. He was concerned that cutting into the hillside during construction would 
cause a landslide. The applicant explained they were going to excavate 20 feet at a time and then 
backfill that area before they excavated another 20 feet.     

Public Testimony 
Proponents 
Bill & Paula Vokoun, Rockinghorse Lane, submitted written testimony (Exhibit G-100).  She stated 
they owned the property where the outfall originated. She said the applicant could cross over their 
lawn area - as the City had in past years when they did work there – and then replace it. She 
recounted the history of the problem, which dated back to 1996 when the flood caused the 
landslide. The Oregon Supreme Court ultimately decided that the City was negligent for failing to 
maintain the system. Over the years damage continued on their property and in the park.  It was 
time to fix the problem. They asked the Commission to approve the application. She said 
engineers had documented the cause of the landslide as the outfall pipe – not seeps.    
Mr. Prichard and the Vokouns discussed Mr. Pritchard’s concern that the plans showed the 
temporary access was immediately adjacent to trees and he would like to see it moved away from 
the trees.  In regard to whether their retaining wall would stay in place if there was some additional 
sloughing at the base from this work, they detailed that it was tied back underneath the house, 
based on an engineering design. It was designed so each month an amount of material in front of 
the wall went away towards the channel. Without the proposed remediation they would ultimately 
have a bigger problem than they had now.     

Neither for nor Against 
Carolyne Jones, Poplar Way, indicated she was glad to hear that the DEQ was involved in this 
project. They had not been involved in the project at the ACC where no plantings had been planted 
on the fill to help stabilize it. She asked if the City owned any of the lots on the cul-de-sac because 
she wondered why resources on those properties were not delineated when they were obviously 
Sensitive Lands. She questioned why this problem had been allowed to go on since 1996. She 
held it needed to be fixed and the City needed to be more attentive to these kinds of problems.   

Rebuttal 
Mr. Amsberry agreed with testimony about the need for the project. This project and dozens of 
other outfall projects had been on the City’s list of Capital Improvement Projects for years. They 
had already repaired dozens of others. Per criteria related to condition ratings and funding this one 
had now risen to the top. They had already expended resources to have geotechnical experts look 
at it. Four different geotechnical experts had issued different opinions about what the cause was. 
They had worked with the state to do something beneficial for both the City and the state park.    

The applicant clarified that the retaining walls were tied back and designed to allow for a certain 
amount of loss in the event of a landslide. The City had been monitoring and measuring the 
landslide area since 2006 and knew how much it had moved and dropped. Mr. Amsberry 
questioned why DEQ would be involved in the ACC project. The DEQ was involved in this project 
because of water quality. They would be commenting to the DSL in regard to the permit 
application. Where they felt a need they would impose their own conditions on the permit. He 
clarified the City did not own any of the Rockinghorse Lane properties.     

Deliberations 
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No one asked to keep the record open for submission of additional written evidence or testimony.  
The applicant waived their right to keep the record open to submit a final written argument. Chair 
Ahrend opened deliberations.   

Mr. Poulson discussed that what the project was trying to achieve was not clear. If the nature of the 
project was to mitigate an active landslide then they should just do that and nothing more and do it 
in the least impactful way. In regard to installing a keyway trench, he advised that this was a 
dynamic system, so if they fixed the top of the creek it would then just do whatever it was going to 
do down below and that could create another problem there.   

Mr. Ahrend observed that flow to the creek from imperious surfaces created by development came 
more quickly and at higher velocity than it would in a natural state. Mr. Poulson advised there were 
many ways to address that. One was to put gravel in the bottom of the creek to act as an energy 
dissipater and stop the erosion in the bottom of the creek.   

Mr. Rabbino questioned whether it was the Commission’s role to change the scope of what was 
proposed if the applicant chose to submit a comprehensive proposal – a “Cadillac fix” - and the 
application was within the guidelines of what they could submit. Mr. Poulson characterized it as a 
“Cadillac fix” that was based on many assumptions that made it overly conservative. He could 
envision a much smaller project that would be less impactful, save trees, and save wetlands. He 
commented that the reports were confusing and incomplete. It was not clear what they were trying 
to accomplish and how they addressed the criteria.    

Mr. Ahrend noted one of the standards was that the development would cause the minimum 
degradation/loss of natural features in the stream corridor necessary to accommodate the work. 
The applicant was trying to address the landslide and they wanted to improve the stream corridor. 
The question then was whether they were meeting that standard.   

Mr. Poulson asked if they could at least agree that the amount of flow at the outfall that would 
come from existing developments’ impervious areas was going to remain the same. He also noted 
the staff and geotechnical reports did not correlate the incised channel with the landslide.  Mr. 
Ahrend did not see correlation as an issue. The applicant was addressing the landslide and wanted 
to restore the stream corridor. The question was whether they were doing it in the least impactful 
way.  

Mr. Prichard discussed what he had observed when he walked the site. In terms of the scope of 
the project, it was clear to him from the deeply cut creek bank that the creek was eroding the slope 
and enabling the ground to slide. Some of that was happening on City of Portland side. Due to the 
topography he believed that surface water on the slope was going to run down to the newly-
restored stream channel. He thought they had three responsibilities: take care of the stormwater 
and get it to a place where it could be dissipated safely; repair and mitigate for the damage it had 
caused; and, protect the private property from further sliding and possible loss. That the applicant 
was proposing to do work to protect private property and manage runoff from developed areas was 
a responsible thing to do.     

Mr. Ahrend discussed that while they had heard different opinions about it he did not think it 
mattered whether the creek was the source of the landslides or not. The applicant had made creek 
restoration part of this project so the question was whether in doing that they were meeting the 
standard calling for minimum impact. He noted the creek was already damaged by stormwater that 
had been flowing there for many years. He commented that he and Mr. Poulson were generally in 
agreement that they did not think what was proposed was the best approach. However, this was 
what was before the Commission and they either approved it or did not approve it.   

Mr. Poulson indicated that it was most important that the keyway trench would stop the biggest and 
most important landslide – the one near the private property. However, he did not think the 
applicant had to go to the extent of piping the creek to repair it as there were other alternatives. Mr. 
Ahrend agreed, but added the perspective that at this point they had to deal with what was on the 
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ground today and not a component of a proposal for a brand new development that could be 
conditioned. Mr. Rabbino indicated that there might be a variety of ways to do it, and they could 
debate whether this was the best way, but that was not their charge. It was to look at what was 
proposed and determine if it was acceptable because it met the criteria. He thought the answer 
was yes. 

Mr. Ahrend observed that the segment of creek within the City of Lake Oswego appeared to be 
less than 10% of the entire creek. He recalled the City of Portland had already approved their 
portion of the project, including laying the pipe through the creek bed and restoring the creek.   

   

Mr. Prichard discussed that he would not make it a condition of approval, but he thought the 
applicant could try to save Tree #50470, a 28” maple tree that was proposed to be removed due to 
grading.   

The Commissioners recalled staff had told them that if the applicant showed significant changes in 
the final construction documents to what the Commission had approved the applicant would have 
to come back for another review.     

Mr. Smith empathized with the property owner who saw the hillside moving. He saw need to do 
something about it. He indicated that he did not know whether what was proposed was the best 
engineering solution because he was not an engineer, but from a legal perspective he thought the 
applicant had met the requirements.   

Mr. Ahrend discussed that the Commissioners could point out concerns they had about the design, 
as Mr. Poulson had, but ultimately it was the responsibility of the professional engineers who had 
submitted the plans with their stamp on them to verify that the calculations were correct. They were 
responsible if something did not work. Mr. Smith recalled staff had suggested the applicant listen 
and take notes about Commissioners’ concerns. Mr. Poulson discussed that he knew they were to 
adjudicate the application from a legal point of view, but he wanted to make sure they heard his 
technical questions and concerns about the design. Ms. Melendez indicated she found the staff 
report to be clear and for the most part she agreed with staff the criteria were met. The proposed 
streambed repair and mitigation of lost trees generally followed along the lines of what seemed 
necessary. She commented that the means and methods were not up for discussion and that the 
project would repair what had been damaged over many years.     

Mr. Poulson wanted the Commissioners to understand that the applicant was proposing to do more 
than they needed to because of conservative factors built into the engineering that did not have to 
be that conservative. For example, the hydrology report overly estimated the amount of flows that 
were going to go through the pipe. The flow in fact might be so much lower that they could do a 
project with much less impact. Ms. Melendez related the issue of what could be proposed to 
architectural design, commenting that there were many ways to design a building.     

Mr. Rabbino moved to approve LU 14-0076 as recommended by staff. Ms. Melendez seconded 
the motion and discussion followed.   

Mr. Prichard suggested requiring that the tree protection zone for the large cedar trees be moved 
at least 10 to 12 feet southeast from what was shown on the plans and delineated in the 
construction notes. Mr. Ahrend observed that the Commissioners did not have the expertise to be 
that specific and that recommended Condition (A)(5) would allow an arborist to make that change.  
Staff clarified that the City Manager had the authority to approve tree protection measures. They 
suggested now that the applicant and staff knew the Commissioners’ concern staff would pay close 
attention to it when they reviewed the tree protection application. They would also indicate in the 
findings that the Commission was concerned about preservation of the cedar trees at the entry 
point and that the tree protection plan should take that into consideration. Mr. Prichard agreed to 



 APPROVED 5/18/2015 
 

City of Lake Oswego Development Review Commission 
Minutes of April 6, 2015 Page 7 of 7 

that if the findings included language that the entry point was to be as far away from those trees as 
possible.     

The vote was conducted and the motion passed 5:1. Mr. Poulson voted no. The vote on the 
findings, conclusion and order was scheduled on April 20, 2015, at 6:00 p.m.   

GENERAL PLANNING AND OTHER BUSINESS 
None. 

ADJOURNMENT 
There being no other business Chair Ahrend adjourned the meeting at approximately 9:21 p.m. 

Respectfully submitted, 
 
 
 
Janice Reynolds     /s/ 
Janice Reynolds 
Administrative Support 

 


