EXHIBIT F-12
LU 13-0012

TO:

Kasey Holwerda, Chair
Historic Resources Advisory Board

CC:

Leslie Hamilton, Senior Planner
Scot Siegel, Director of Planning and Building Services

FROM:

Evan P. Boone, Deputy City Attorney

SUBJECT:

Carman House, LU 13-0012

DATE:

Oct. 9, 2013

In review of the testimony at the Sept. 11, 2013, public hearing, four legal issues were raised
that I thought the Commission may benefit from a memorandum before starting its
deliberations. I am available to address these items directly with the Commission, and will be
attending this evening’s public hearing, in case the Commission has additional questions.
1.

Owners were advised of the 1995 Legislation in 1996 and did not opt out in 1996.

As interpreted by the Land Use Board of Appeals in Demlow (which is the only case interpreting
ORS 197.772), the objection to designation is to occur at the time of designation, not at the
time of the Legislature’s statutory adoption of the “opt out” right. In other words, as
interpreted by Demlow, ORS 197.772 did not then create an opt out period, but rather created
a right to opt out of the historic designation only if the property owner had previously objected.
As addressed in the Supplemental Staff Report, staff recommends that the appeal of the
historic designation be deemed sufficient to evidence the owner’s objection to the historic
designation.
2.

Is a successor owner entitled now to assert a prior owner’s objection to designation?

This issue is not addressed directly in either ORS 197.772 or the Demlow case. We know as a
result of LUBA’s Demlow decision that under ORS 197.772(3) at least an original owner – if the
designation was objected to at the time of designation -- would have the current right under
subsection 3 to seek removal. HRAB must determine, by applying the rules of statutory
construction to ORS 197.772(3), what the Legislature intended in a circumstance where an
objection to the historic designation of property preceded the Legislature’s adoption of ORS
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197.772 by the then owner but a successor owner now seeks removal of the historic
designation.
Statutes are interpreted pursuant to the following method established by the Oregon Supreme
Court in State v. Gaines, 346 Or 160, 165-73, 206 P3d 1042 (2009), and Portland Gen. Elec. Co.
v. Bureau of Labor & Indus., 317 Or 606, 610-11, 859 P2d 1143 (1993):
“Examination of text and context; due consideration of any relevant legislative history;
and if the [legislature’s] intent remains unclear after examining text, context, and
legislative history, resort to general maxims of statutory construction is made(fn), to aid
in resolving the remaining uncertainty.
Fn: Courts may not insert what has been omitted or omit what has been
inserted. ORS 174.010 Words of common usage should be given their ordinary
meaning. The context of a statute includes all provisions within the questioned
statute and other related statutes. Southern Pac. Trans Co v Dept of Revenue,
316 Or 495 (1993). The specific statutory intent should control over a general
inconsistent intent. If possible, the construction of a statute’s intent should give
effect to all statutory provisions. ORS 174.010.
Sarathy v. Washington County, 64 Or LUBA 279 (2011).
Text
ORS 197.772 Consent for designation as historic property.
(1) Notwithstanding any other provision of law, a local government shall allow a
property owner to refuse to consent to any form of historic property designation at any
point during the designation process. Such refusal to consent shall remove the property
from any form of consideration for historic property designation under ORS 358.480 to
358.545 or other law except for consideration or nomination to the National Register of
Historic Places pursuant to the National Historic Preservation Act of 1966, as amended
(16 U.S.C. 470 et seq.).
(2) No permit for the demolition or modification of property removed from
consideration for historic property designation under subsection (1) of this section shall
be issued during the 120-day period following the date of the property owner’s refusal
to consent.
(3) A local government shall allow a property owner to remove from the property a
historic property designation that was imposed on the property by the local government.
As noted, whether a successor owner is “a property owner” that the local government must
allow to remove property from historic designation upon a showing that the designation “was
imposed on” the property is not clearly addressed in the text of the statute.
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Context
The next level of review is the context of the statute, by ascertaining whether other subsections
of the statute provide guidance in interpreting subsection 3.
Under subsection 1, a property owner may “refuse to consent” to a historic designation at the
time. That would be, of course, the owner of the property before the designation occurs. The
owner can prevent the designation from occurring in the first place. Subsection 3 addresses the
ability to remove the designation. In other words, subsection 3 is focused on a different point
in time than subsection 1.
SHPO finds that from the context of subsection 1 that subsection 3 should be interpreted to not
permit successor owners, whether by inheritance or purchase, from being able to remove the
historic designation:
From: Ian Johnson [mailto:ian.johnson@state.or.us]
Sent: Friday, October 04, 2013 10:57 AM
To: kleinmanjl@aol.com
Cc: Espe, Paul; Marylou Colver
Subject: Ray Carman House in Lake Oswego
Jeff,
Thank you for contacting me today regarding ORS 197.772. As I noted in our conversation, our
office has advised local governments on the application and interpretation of ORS 197.772 since
its enactment in 1995. Our consistent interpretation has been that the special right to delisting
created by the statute is available only to an original, objecting owner of the subject property. If
title has changed hands, that right is not passed along to the subsequent owner.
I have copied your client Marylou Colver and our local City contact for the Certified Local
Government Program, Paul Espe, on this email.
Ian

************************************************
Ian P. Johnson, Historian
Oregon SHPO
725 Summer Street NE, Suite C
Salem, Oregon 97301
Ph: (503) 986-0678
Fax: (503) 986-0793

In a follow-up email to me, SHPO stated that its interpretation was based on its reading of the
context of subsection 1 for subsection 3:
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From: Ian Johnson [mailto:ian.johnson@state.or.us]
Sent: Tuesday, October 08, 2013 9:14 PM
To: Boone, Evan
Subject: Re: FW: Ray Carman House in Lake Oswego
Mr. Boone,
Thanks for your question, we do appreciate it. Before I answer, let me admit that I myself am not
an attorney, and in the absence of clear direction from either the courts or the Legislature we at
the Oregon SHPO for a number of years have relied on our reading of statute and the collective
experience and opinion of the many jurisdictions that work with these laws. That said, the
interpretation of ORS 197.772 varies from community to community. For instance, in Washington
County an owner may remove a property from the local landmark list under this law at any time,
but in nearby Portland a landmark designation cannot be removed after the process is complete.
We base our interpretation on the following: 197.772(1) allows for a property owner to refuse
consent during the designation process, but does not note any subsequent opportunity for a
property owner to refuse designation. It is therefore our reading that 197.772(3) refers to this initial
designation process, and that the imposition of a designation would only occur if the property was
designated a local landmark over the objection of the property owner at the time the designation
process occurred. In the Demlow case, LUBA found that the owner could not subsequently remove
a property from a local landmarks list if the owner did not object to the designation during the
designation process. It therefore is our position that once a designation is accepted, or at least not
objected to, that this designation, like any other zoning, would remain valid even as the property
changes hands. Our interpretation does not distinguish between a successor owner by inheritance
or a purchaser for value. In both cases, the new owners take possession of the property with the
designation already in place. While the new owner may not have been aware of the designation,
we view this as a failure for the new owner to complete proper due diligence since local landmark
designations are part of the public record.
If there is a question of due process during the designation process, we encourage local
jurisdictions to review the requirements of their own ordinances to determine if proper notice and
the opportunity to object was provided to the original property owner.
I hope that this answer helps, and please do keep us informed of the outcome of this case.
Thanks.
Ian
************************************************
Ian P. Johnson, Historian
Oregon SHPO
725 Summer Street NE, Suite C
Salem, Oregon 97301
Ph: (503) 986-0678
Fax: (503) 986-0793
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As explained by Mr. Johnson, SHPO’s interpretation that the right to obtain removal under
subsection 3 is not transferable to a successor owner is premised on subsection 1’s “object now
or forever hold your peace” reading. I concur with SHPO’s reading of subsection 1 as to
subsection 1, as evidenced by the quoted legislative committee discussion in the Demlow
opinion. I do not read SHPO’s explanation, however, to address the situation presented when
there is an objection at the time of designation:
“It therefore is our position that once a designation is accepted, or at least not objected to, that this
designation, like any other zoning, would remain valid even as the property changes hands.”

Legislative History
If the text and context do not reveal the Legislature’s intent as to whether ORS 197.772(3) may
be asserted by successor owners, HRAB should next review the legislative history on the issue,
if any. The only legislative history submitted into the record is that quoted by LUBA in the
Demlow opinion, which appears to address the “object now or forever hold your peace” issue in
subsection 1, not whether the right to obtain removal under subsection 3 is transferable to a
successor owner.
General Maxims of Statutory Construction
If HRAB finds after review of text, context, and legislative history, the Legislature’s intent is
unclear as to who qualifies as “a property owner” in order to obtain removal from a local
government of a property’s historic property designation, general maxims of statutory
construction are considered. The following listed maxims were obtained from Interpreting
Oregon Law (2009 edition)(Chapter 4, Step Three Analysis: General Maxims of Statutory
Construction, §4.7 - 4.18):
•

Look to evidence of the purpose of a statute or statutory scheme, or the statute
or scheme’s underlying policy.

•

The legislature would not have intended that a statute produce absurd results.
State v. Vasquez-Rubio, 323 Or 275, 282–283, 917 P2d 494 (1996).

•

Remedial statutes should be liberally construed to advance the remedy. As a
result, courts will presume that the legislature intended to give retroactive effect
to statutes that are remedial or procedural, as opposed to substantive, in nature.
Substantive statutes are those that alter legal duties or a party’s rights.

•

When attempting to discern legislative intent, courts will assume that the
legislature intended words to be used consistently. State v. Holloway, 138 Or
App 260, 908 P2d 324 (1995).
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•

3.

If a specific common-law maxim cannot be applied to resolve the ambiguity in a
statute, attempt to determine how the legislature would have intended the
statute to be applied had it considered the issue. Courts have sought to avoid
conflict with other statutes, considered statutes and case law from other
jurisdictions, and simply applied the court’s own judgment in an attempt to
determine how the legislature would have intended the statute to be applied
had it considered the issue. See Carlson v. Myers, 327 Or 213, 225–226, 959 P2d
31 (1998); Marks v. McKenzie High Sch. Fact-Finding Team, 319 Or 451, 878 P2d
417 (1994); Weidner v. Oregon State Penitentiary, 319 Or 295, 301, 877 P2d 62
(1994). Legislative history, even when not dispositive at the second step of
analysis, can be highly probative in determining how the legislature would have
intended the statute to be applied had it considered the issue. State v. Lonergan,
210 Or App 155, 149 P3d 1215 (2006), rev’d, 344 Or 15 (2008).

Is Goal 5 compliance required prior to removal?

Goal 5 is an LCDC rule, authorized by statute. ORS 197.772 is a statute. I believe that ORS
197.772 “trumps” Goal 5, as discussed in LUBA’s Demlow decision:
“The text of the statute allows a property owner to remove a historic property
designation that was “imposed on” the property. [FN5].”
FN5: “A ‘designation’ is a ‘decision by a local government declaring that a historic
resource is ‘significant’ and including the resource on the list of significant
historic resources.” OAR 660-023-0200(1)(a).”
As LUBA stated, ORS 197.772 allows a property to obtain removal of the OAR 660-023-0200
[Goal 5] historic designation if the historic designation was “imposed on” the property. This
statute permits the owner to obtain removal, even though the historic landmark is a Goal 5
resource.
4.

Since the applicant is no longer seeking removal under Chapter 50 criteria, is the case
still properly before HRAB?

Under ORS 197.772(3), a local government must allow a property owner to remove from the
property a historic property designation that was imposed on the property by the local
government. The statute is silent as to the process that the local government uses to allow the
property owner to remove the designation.
Under LOC 50.01.003.4.b.i, HRAB is the body that hears applications to remove designations of
a historic resource. The criteria for removal are separate from the question of who determines
whether the criteria have been met. Where there are two alternative criteria for removal – one
by code, one by statute – HRAB is still the body that the city council, by code, has directed to
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determine whether a request for removal of the historic designation should be approved,
regardless of which criteria.
[Whether the HRAB decision, and if appealed to the City Council, the Council’s decision is
characterized as a “land use decision” as defined under ORS 197.015 is irrelevant for purposes
of HRAB making a decision.]
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