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This matter is before you because, the Mary Cadwell Wilmot Trust ("Wilmot Trust") filed a 
precautionary appeal of a decision by your Historic Resource Advisory Board to deny its request 
under ORS 197.772(3) to remove a historic designation the City imposed on its property. As I will 
explain below in detail, I do not believe Council has jurisdiction to hear any appeal related to my 
clients request under ORS 197.772(3). I will then explain why, if my client's request were to come 
before Council outside of an appeal, Council should honor the request and remove the historic 
designation from my client's property. 

Background 

The Wilmot Trust owns a 1.25 acre parcel at 3811 SW Carman Drive. There is an old dwelling on 
the property in need of significant repair. In 1990, Mary and Richard Wilmot owned the property 
jointly. Without their consent, the City imposed a historic designation on the Wilmot's property. 
The Wilmot's requested a hearing to have the designation removed and that request was denied. In 
2001, Mary Wilmot paced her interest in the property into her trust. The Wilmot Trust has 
attempted to sell the property since 2006, but due to the restrictions imposed under the historic 
designation, multiple potential purchasers walked away from sales. The current designation is over 
the entire 1.25 acres and LOC Chapter 50.06 does not allow any land division that result in spitting 
a resource. Thus, the property cannot be subdivided into residential lots, which would be the most 
suitable use in the R-5 zone. There is no market for the property as is because the condition of the 

EXHIBIT G-2-5/PAGE 1

cschneider
Typewritten Text

cschneider
Typewritten Text

cschneider
Typewritten Text

cschneider
Typewritten Text

cschneider
Typewritten Text

cschneider
Typewritten Text

cschneider
Typewritten Text

cschneider
Typewritten Text

cschneider
Typewritten Text
EXHIBIT G-2-5LU 13-0012

cschneider
Typewritten Text

cschneider
Typewritten Text

cschneider
Typewritten Text

cschneider
Typewritten Text

cschneider
Typewritten Text

cschneider
Typewritten Text

cschneider
Typewritten Text

cschneider
Typewritten Text

cschneider
Typewritten Text

cschneider
Typewritten Text

cschneider
Typewritten Text

cschneider
Typewritten Text



Page 2 
December 16, 20 13 

existing house would require approximately $500,000 to meet current codes. Thus, there is no 
ability to make any viable economic use of the property. 

In March 2013, the Wilmot Trust initially made a request under LOC 50.06.009, that if granted, 
would have essentially modified the current designation. The Wilmot Trust proposed to remove the 
designation from the 1.25 acres to facilitate a future residential development. The Trust proposed to 
apply a historic designation over a small tract that would be created as part of that development in 
the conspicuous comer of SW Carman and SW Wilmot Drive. The historic tract would have 
included a permanent monument explaining the historical contributions the Carman family made to 
Lake Oswego. 

Planning staff recommended that HRAB deny the Trust's proposal. Consequently, the Trust then, 
requested that the City remove the historic designation altogether under ORS 197.772(3). Your 
code is silent on how requests under that statute are to be processed and decided. I understand that 
your City Attorney determined in about 2002 that requests under the statute would be decided by 
HRAB, but there was still no separate process for making decisions. I perceived some potential 
confusion when both the initial LOC Chapter 50.06 application and the statutory request were 
pending. Accordingly, on October 21, 2013, I sent a letter withdrawing the land use application 
altogether. Also on that date, I submitted a formal request to the City Attorney under ORS 
197.772(3) that the City remove the historic designation from the Wilmot Trust Property. 

For two reasons. City Council lacks jurisdiction to hear an appeal ofHRAB's decision to not apply 
state law. 

On October 21, 2013, in a letter from my office to Evan Boone, the Wilmot Trust made a demand 
under ORS 197.772(3) that the City of Lake Oswego remove the historic designation from its 
property located at 3811 SW Carman Drive. That was not presented to HRAB because Mr. Boone 
determined that it did not fall within certain time frames established in the land use proceeding. I 
believe that decision was erroneous. The only submission deadlines established were established in 
the land use proceeding under LOC 50.06. There are no submission deadlines under ORS 
197.772(3). My October 21, 2013 letter was not submitted in connection with the land use 
proceeding. The Wihnot Trust had already formally withdrawn its land U.se application. There was 
no pending action in which to submit material. My October 21, 2013 letter was plainly a request 
under the statute and HRAB, as the body designated by the City to decide requests under ORS 
197.772(3), was required to consider it. I attached a copy of my October 21, 2013 letter to the 
Notice of Appeal, but it is not clear that it will be considered part of the record since it was never 
presented to HRAB. 

Despite not considering my October 21, 2013 request under ORS 197.772(3), HRAB decided not to 
allow my client to remove the historic designation that the City imposed on my client's property. I 
confirmed that the City code does not contain any provision for appealing a decision under ORS 
197.772(3) to City Council and advised Mr. Boone that my client would seek a writ of mandamus 
from the Circuit Court. However, Mr. Boone informed me that after an analysis of LOC Chapter 
50, he believed that there was an appeal available. To avoid any argument later that my client did 
not avail itself to all local processes, I filed a precautionary appeal. I advised the City in my appeal 
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that I did not believe the City had jurisdiction to review the decision under ORS 197.772 and that 
jurisdiction rested in the Circuit Court. 

1. Jurisdiction rests in the Circuit Court pursuant to the Writ of Mandamus. 

Indeed, on November 22, 2013, pursuant to ORS 34.130, I petitioned the Circuit Court for a writ of 
mandamus compelling the City to remove the historic designation from my client's property. The 
court issued an order requiring the trial court administrator to issue an alternative writ of mandamus. 
On November 26, 2013, the trial court administrator issued the writ of mandamus and, on 
November 27,2013, we had the writ served on the City. 

The alternative writ of mandamus compels the City to take one of two actions: (1) remove the 
historic designation from the Wilmot Trust's property and amend its records to reflect that removal, 
or (2) show cause to the court why it has not done so. The writ does not give the City a third 
alternative to hold a local appeal hearing to consider the matter further. Upon the issuance of the 
writ, the writ controls the actions available. Thus, it is our position that the City lacks any 
jurisdiction to consider this matter until the court has decided the writ of mandamus proceeding. 
Any action on September 17, 2013 to hear an appeal is violating the court's writ. 

2. There is no local code provision requiring an appeal to City Council under ORS 
197.772(3) 

As I discussed above, after HRAB's decision, Mr. Boone acknowledged that your code does not 
have any appeal process for decisions made under ORS 197.772(3). Nevertheless, after reviewing a 
number of provisions in LOC Chapter 50, Mr. Boone opined that HRAB's decision was appealable 
to City Council. That exchange led to the precautionary appeal. 

Respectfully, I disagree with Mr. Boone. LOC Chapter 50 is the Community Development Code. 
LOC Sections 50.07.002 through 50.07.006 discuss the available decision makers and appeal 
processes. When placed in context, the text of those sections support the conclusion that all appeals 
provided for in Chapter 50 are exclusively for local land use decisions, and not for actions taken 
under a state statute compelling specific action. Chapter 50.07 consistently refers to the 
"Application", the "Applicant" the "Development Permit". The appeal procedures in Chapter 50 
relate exclusively to local land use applications. If an owner requests that the City remove a 
designation under the City code criteria, the City decision making process and appeal process apply. 
There is a local application for such a request. The City has a fee for such applications and they are 
subject to the notice requirements for land use decisions. All of the actions listed in your code as 
major or minor development have those elements in common. Conversely, there is no provision in 
your code that states that an owner's request to enforce a state law right is to be considered major or 
minor development subject to local appeal process. There is no application form the City provides 
or requires. You have no fee for such a request. There are no criteria listed in the code for such 
requests and no stated process in your code. Requests under ORS 197.772(3) are not requests for 
development action of any kind. There is no City Council appeal process in your code for a denial 
of a request under the statute. 
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Furthermore, a decision under ORS 197.772(3) is not a land use decision. ORS 197.015 contains 
the statutory definition of a land use decision. As it relates to decisions of local governments, a land 
use decision is a final decision or determination made by a local government or special district that 
concerns the adoption, amendment or application of: (1) the goals; (2) a comprehensive plan 
provision; (3) a land use regulation; (4) or a new land use regulation. ORS 197.015(10). A 
decision under ORS 197.772 concerns only the application of a state statute. It does not concern the 
adoption, enactment or application of a goal, comprehensive plan or land use regulation. 

If City Council elects to proceed with the hearing. it must be de novo and not limited to the record 
before HRAB. 

Without waiving the above jurisdictional arguments, in case Council elects to proceed with a 
hearing despite the writ of mandamus, I need to address the scope of review and the contents of the 
record. First, this proceeding cannot be based solely upon the record that was before HRAB. As I 
stated above, the City does not have an appeal process specific to requests under ORS 197.772(3). 
There is no provision in the code that supports confming the record to the record staff elected to 
submit. Moreover, that record is not proper. The record of the HRAB proceedings does not contain 
my October 21, 2013 letter that was the request under ORS 197.772(3). The record contains 
material unique to the withdrawn land use application. There is no explanation in the staff report 
why it is appropriate to omit the request pursuant to which the City acted and yet include material 
related to a withdrawn land use application. I attached a copy of my October 21, 2013 request 
under ORS 197.772(3) that the City remove the historic designation from its property and ask that it 
be part of the record of any action taken by Council. 

In addition, because the Wilmot Trust is challenging the jurisdiction of the City in light of the writ 
of mandamus, the pleadings in that proceeding are critical to any proceeding Council decides to 
conduct. I have included the Petition for and Alternative Writ of Mandamus, the Order granting 
that Writ, and the Alternative Writ of Mandamus. I respectfully request that this material be placed 
in the record and considered by Council. I have also enclosed for consideration the July 1978 deed 
pursuant to which Richard and Mary Wilmot took title to the subject property. The deed evidences 
that in 1990, when the City imposed the current historic designation on the property, Mary Wilmot 
had an ownership interest in the property. 

The Citv has a mandatory Duty to Remove the Historic Designation that it imposed on the Wilmot 
Property. 

1. ORS 197.772 is a clearly written remedial statute that mandates that the City allow 
the Wilmot Trust to remove the historic designation. 

ORS 197.772 was enacted in 1996. Without doubt, it is a remedial statute that was designed to 
create property rights in owners of historic property. Prior to its enactment, there was no statute that 
protected owners against local government imposing restrictive historic designations on private 
property. Below is the complete text ofORS 197.772: 

197.772 Consent for designation as historic property. (1) Notwithstanding any 
other provision of law, a local government shall allow a property owner to refuse to 
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consent to any form of historic property designation at any point during the 
designation process. Such refusal to consent shall remove the property from any 
form of consideration for historic property designation under ORS 358.480 to 
358.545 or other law except for consideration or nomination to the National Register 
of Historic Places pursuant to the National Historic Preservation Act of 1966, as 
amended (16 U.S.C. 40 et seq.). 

(2) No permit for the demolition or modification of property removed from 
consideration for historic property designation under subsection (1) of this section 
shall be issued during the 120-day period following the date of the property owner's 
refusal to consent. 

(3) A local government shall allow a property owner to remove from the property a 
historic property designation that was imposed on the property by the local 
government. (Emphasis supplied). 

In interpreting a statute, courts and other decision makers must follow the analysis set out in State v. 
Gaines, 346 Or 160, 165-173, 206 P3rd 1042 (2009) and PGE v. BOLl, 317 Or 606, 859 P.2d 1143 
(1143). The first level of analysis requires a decision maker to examine the text and context of the 
statutory provision with any relevant legislative history. If the text is unambiguous, the decision 
maker must apply it as written. A decision maker cannot add or omit terms from the statute to reach 
an interpretation. Only if the text of a statute is ambiguous--capable of more than one reasonable 
interpretation--should a decision maker resort to maxims of statutory construction. 

ORS 197.772 was enacted to preserve private property rights and facilitate removal of restrictive 
historic designations limiting the use of private property. ORS 197.772(1) prohibits local 
government from imposing a historic designation on private property without the consent of the 
owner. A local government must allow a property owner to refuse consent. ORS 197.772(3) relates 
to a different period of time--after a designation was imposed on private property over the objection 
of an owner. The mandate in ORS 197.772(3) is clear. If a historic designation was imposed prior 
to the enactment of ORS 197.772, the local government must allow a property owner to remove the 
designation. ORS 197.772(3) must necessarily apply to designations impose before the enactment 
of the statute. Indeed, after the statute was enacted the only historic designations that could be 
applied were consensual designations. Those would not be imposed. 

ORS 197.772(3) mandates that a local government remove a historic designation if three elements 
are satisfied: 

• The request must come from a property owner 
• The designation must have been imposed on the property 
• The designation must have been imposed by the local government 

There is no legislative history relevant to whether ORS 197.772(3) runs with land. The only 
legislative history relates to the general concept that if owners did not consent, they would have 
rights under the statute to seek removal. The history supports the notion that local government 
cannot involuntarily impose restrictive designations on private property and owners with such 
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designations can have them removed. There is not even a hint that the legislature was creating a 
distinction between owners and successive owners. The focus was on the restriction and the lack of 
consent. A January 31, 1997 Attorney General Opinion confirms that a local government's role in 
the removal request under the statue is limited. The local government must answer two basic 
factual questions: (1) was the historic designation placed on the property by the local government; 
and (2) was the designation imposed. The Attorney General confirmed that if the answer to both of 
those questions was affirmative, the local government had no discretion not to remove the 
designation. 

Here, the Wilmot Trust satisfies each element. The Trust is a property owner. The historic 
designation was imposed on the property. The only reported case discussing ORS 197.772(3) 
confirms that if a historic designation was imposed over an objection of the owner, it was imposed 
for purposes of applying ORS 197.772(3). Demlow v. City of Hillsboro, 39 Or LUBA 307, (2001). 
There can be no debate over whether historic designation was imposed. In 1990, the City 
designated a number of properties as historic resources without obtaining any owner consent. There 
was no evidence ever produced to suggest that the owner of the property voluntarily placed the 
designation on the property. While, HRAB did not expressly address that element, staff confirmed 
in written material that the designation was imposed over the owner's objection. Exhibit B-2, p. 4. 
Indeed, in 1990, the City process permitted the affected owners to request a hearing to have the 
designation removed. The owners of the subject property requested that hearing and testified that 
they wanted the designation to not be imposed. Finally, there is no dispute that the City imposed the 
designation. I believe that ORS 197.772 requires that the City immediately remove the current 
historic designation from my client's property. There is no need to resort to any extrinsic evidence 
or rules of construction. 

2. The rules for construing statutes support the Wilmot Trust's request and require the rejection 
of HRAB' s decision. 

However, even if the Council were to resort to maxims of construction, they support an 
interpretation that mandates that the City remove the current designation. 

One maxim of construction directs a decision maker to look to the purpose of the statute and 
underlying policy. The essential purpose ofORS 197.772 was to give the owners of property the 
power over whether the property was designated as historic. The purpose ofORS 197.772(3) was 
to grant the right to owners to have previously imposed designations removed from the property. 
The focus is on the property subject to the designation and not on any particular owner. 

Another maxim of construction instructs that remedial statutes be liberally construed to advance the 
remedy. ORS 197.772 is a remedial statute. Particularly, ORS 197.772(3) gives a property owner 
the right to have a restrictive designation removed from private property to facilitate free use of that 
property. It must be construed to permit a subsequent owner, and particularly a family member, to 
remove a previous designation that was imposed. Indeed, such a construction supports free 
alienation of property. 
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HRAB's application of ORS 197.772(3) was based in part upon improper information and is 
erroneous 

HRAB's decision that it did not have to follow statute law is based upon the unsupported conclusion 
that only the property owner who objected to the imposition of the designation has the right to have 
that designation removed. Thus, according to HRAB, if years before the creation of the statutory 
right to have a designation removed, a father owned property and objected to a designation, and the 
day after the designation was impose he died, his heirs would not get the benefit ofORS 197.772(3) 
after its enactment. There is no support in the text, context, legislative history or maxims of 
construction for such an interpretation. 

1. HRAB's interpretation contorts the plain text of ORS 197.772 to imply multiple terms the 
legislature omitted 

The plain, unambiguous text ofORS 197.772(3) does not limit the removal right to the owner of the 
property at the time the designation was imposed. ORS 197.772(3) permits "a" property owner to 
remove a historic designation placed on the property by the local government. It does not limit the 
right to any particular owner. If the legislature intended the right to run only to the owner who 
owned the property at the time of imposition, ORS 197.772(3) would state that "a local government 
shall allow the owner of a property at the time that a historic designation was imposed on the 
property to remove from the property a historic designation .... " Or it would state that ''the local 
government shall allow a property owner to remove a historic designation that was imposed on the 
property by the local government at the time that that owner owned the property." Of course, the 
text recites none of that. To limit ORS 197.772(3) to the owner who owned the property at the time 
of the designation, the City would have to violate one of the basic principles in statutory 
construction and add significant language to the statute. 

HRAB incorrectly concluded that the reference to the property owner who could withhold consent 
in ORS 197.772(1) somehow means that only the same owner who withheld consent during the 
designation process could ask for removal under ORS 197.772(3). The reference to "a property 
owner" in those two sections must refer to different owners. The property owner in ORS 
197.772(3) has to be an owner who owned property before the enactment ofORS 197.772, and the 
owner in ORS 197.772(1) refers to an owner who owns property after the enactment of the statute. 
An owner of property who has a historic designation on their property after the enactment of ORS 
197.772 would never be a property owner referred to in ORS 197.772(3). After the enactment of 
the statute, only voluntary designations were allowed. There can be no imposed designations to be 
removed. Thus, the legislature had to know that under ORS 197.772(3) it was creating a class of 
historic properties that had restrictive designations placed upon them years before the enactment of 
ORS 197.772. It would have understood that property transfers would have taken place. Had the 
legislature intended for the remedial statute to be limited to properties with imposed designations 
that never changed hands, it would have used language similar to the language I set forth above in 
my examples that expressly confines the removal right to the original owner at the time of the 
imposed designation. 
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HRAB attempts to support its decision using isolated statements from one LUBA case and one 
legislature that do not remotely relate to the issue presented here. Exhibit B-1, pp.4-5. It is 
important to understand that no case has ever addressed the issue upon which HRAB based its 
decision to continue to restrict private property. In the only reported decision involving the statute, 
LUBA merely held that a property owner has the removal right only if the designation was imposed 
before the statute became effective and to be imposed, the designation must have been over the 
owner's objection. Demlow v. City of Hillsboro, 39 Or LUBA 307, (2001). LUBA did not come 
close to deciding that the owner who objected had to be the identical owner who requested removal. 
That issue was not presented in Demlow. 

a No legislative history supports HRAB's interpretation. 

Even ifyou were inclined to go beyond the plain language ofORS 197.772(3), the other rules of 
construction do not support HRAB's decision. First, the City's own attorney agrees that the 
legislative history does not state that the removal right was intended to be limited to only the 
original owner. Exhibit F-5, p. 5. Indeed, Representative Milne made one statement about the 
general purpose of the law. She was responding to a specific question about whether a property 
owner could agree to a designation and then two years later use ORS 197.772(3) to ask that it be 
removed. Representative Milne was just confirming that ORS 197.772(3) provided relief to 
property owners who did not have the opportunity to withhold consent. Nothing in her statement 
even suggests that she intended to limit property rights from being passed to a person's successor. 
Successors would qualify as property owners who did not have the right to withhold consent. If she 
had any intention of doing so, she would have drafted language that limited the removal right to the 
owner who owned the property at the time of the designation. 

On this note, HRAB improperly relied upon emails from Ian Johnson, a historian who works at 
SHIPO as legislative history. Exhibit B-1, p. 5. It is important to remember that Mr. Johnson's 
inaccurate interpretation is not legislative history. It would never be admissible in a court case 
interpreting the statute. 

Moreover, Mr. Johnson's emails evidence that he does not understand the statute at all. In one 
instance, Mr. Johnson opined ORS 197.772(3) only applies to designation that occurred after the 
effective date of the statute. Mr. Boone agreed with me that Mr. Johnson is wrong. Indeed, as I 
explained above, ORS 197.772(3) has to apply to historic designations imposed before the effective 
date of the statute. After the statute became effective, a historic designation could not be imposed. 
If the owner did not consent, ORS 197.772(1) precluded Cities from placing the designation on a 
property. If the owner consented, the designation was not imposed. 

If you consider Mr. Johnson's material at all, you will notice that he is not consistent in his 
statements. While he tries to maintain that a subsequent owner never has the right to remove a 
historic designation, he also appears to acknowledge that his understanding of ORS 197.772 is 
consistent with my interpretation. In one of his emails he acknowledges that a designation only 
binds property if it was accepted or at least not objected to: 

It is therefore our position that once a designation is accepted, or at least not objected 
to, that this designation, like any other zoning, would remain on the property even as 
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the property changes hands. Our interpretation does not distinguish between a 
successor owner by inheritance or a purchase for value. Exhibit F -1, p. 1. 

Mr. Johnson only specifically discussed a situation where a designation was not imposed over an 
express objection of a prior owner. Thus, if the designation was consensual, a subsequent owner 
would not have any right to require its removal. However, if the designation was objected, to the 
removal right was preserved. Mr. Boone agrees that Mr. Johnson was not speaking to the situation 
presented here. Exhibit F-1, p. 5. 

b. No Maxim of statutory construction support HRAB's application ofORS 
197.772(3) 

ORS 197.772(3) was addressed at designations imposed prior to the effective date ofthe statute. It 
was remedial in nature and facilitated the use of private property. HRAB's application artificially 
restricts private property in cases where title changes hands. It is a significant restraint on alienation 
of private property. 

HRAB's application leads to unreasonable and absurd results. For example, if a father owned 
property when a designation was imposed and died the next day, the designation would remain 
forever even though there was no statutory right available at the time of the transfer. In another 
example, if a mother owned property when a designation was imposed and before ORS 197.772(3) 
was enacted, she placed the property into her trust to benefit her children, the mother's trust would 
never have the statutory right that was later created? 

3. Basic concepts of real property law support Wilmot Trust's request. 

At a conceptual level, HRAB' s interpretation runs counter to how real property rights flow. Both 
the burden is on and rights of a property owner run with the property to a subsequent owner. If 
property is transferred, the historic designation runs with the property and, the local government is 
not required to seek to impose a historic designation on the new owner. It makes no sense that an 
objection to the designation made before the enactment ofORS 197.772 would not also follow the 
property. The City cannot have it both ways. If the City is not required to seek a new designation if 
property is sold, the City cannot then limit the right to remove that designation simply because 
property is conveyed or placed in trust. 

4. In any practical sense, the subject property is still owned by the owner who objected to the 
historic designation. 

Even if there was some support for HRAB's conclusion, in this case, the ownership has remained 
constant since the designation was imposed. In 1990, when the designation was imposed, the 
subject property was owned by Richard and Mary Wilmot, as joint tenants. Mary Wilmot held her 
own interest in the property at the time the owners made their objection. When Richard Wilmot 
died, his interest went to Mary Wilmot by operation of law, but she still owned her original interest. 
In 2001, Mary Wilmot placed her property in her trust. That trust still owns the property. Mary 
Wilmot's ownership interest never changed in any practical sense. 
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Conclusion 

Respectfully, the Wilmot Trust requests that City Council comply with the Circuit court writ and 
cancel or postpone this proceeding until the Circuit court case is complete. In that proceeding, the 
City has the choice to defend the HRAB decision, or advise the court that it is removing the historic 
designation. In either case, the issue will be decided. As I argued above, I believe that this is the 
required option since jurisdiction is with the court. 

However, if Council decides to proceed with the hearing, the Wilmot Trust urges Council to apply 
ORS 197.772(3) in the remedial fashion for what it was intended and remove the historic 
designation from the subject property. That action will terminate all local proceedings and likely 
moots the circuit court case. 

Very truly yours, 

H~AWA Y KOBACK CONNORS LLP 

(_~-fop~ P.l4 ~ 
Christopher P. Koback 

CPK/df 
Enclosures 
cc: Catherine Schneider, City Recorder 
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MARY "H• WU.MO'l', husband and wife, Grantees, the following described real 
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-.. · Cl'ltckamas county; . oregon, _ described as follows: · ·. -
. . . ·• . .~.. . ····.· .. ..... :, :' ... ~ · .: . . . . . . . . ' • . . Ji' . . . 
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_. ·· ·. ,t~f!llce _Nc1r~. 20°00'_32 11 East '294,12 ,feet to a point'·on the West line_ of . _
1
. LOt·· 49: .of ·said plat/ then-ce North 00°37' 13" East 800.78 feet to . a point · 

·,.· .~n - the : wes~ line· of Lot 14 of said platr thence West to :_the Northwest 
1111 u corner.• of· a tract of land conveyed to Wilbur 11. Wilmot, · et ux, · by- deed 

l
1'lllJ Recorded May 4 1 .1921, iri .. Book 163, Page 203, Deed Records·, . said-point also i · being ·. located on the Bast line . of a tract of land conveyed to Helen> Adelia 

g Rathhtin ·by·deed Recorded August 20, . 1891, in Book 44, Page 227, · . 
~ Miscellaneous RecordsJ thence South alonq the Bast line of said Rathbun . 

· -~ ~-- trac.t;; 71-2.80, feet J !:hence continuing lilonq the _Bast line of : said Rathbun 
.,. 14 traot-.20°50 1 Nest 260 ·feet, more or leas,, to the Northeasterly line ofr.• 
~ · UPper ·Boonea .Ferry_ROad, thence Southeasterly along . the Northeasterly 

"' ... ...... ··· ··- ··· ·· 

l : -line' _of ~a_id_ road to the point ~f beginning. 

··· .···:_REsERVING !Into the Grantor herein, naniely EUGENE C; TISH, T]lUSTBti ·.a _)) 
~;~ght of first i:'efuaal ·ending · on July 20, 19.79. "Grantor · shall have :_thti _r:f,ght; 

... ·to ,purchase the above described real property from the Grantees for :·the. same '· 
:·,,·price ·and on tf! • .. same ·tems as .the Grantees· shall offer said :property ·for ~: · .: 

. s'ale ~0 any t.hird_. )arty. . ·'· . . . . . . . . ·' ...... . _:'_ :. ·:_-
: . ' .· . I • ' • ' , ", - • . ' ' ' •• ·- •,o' ··., ·, .• 

. . : · _. PUJlTHER- subject to any special tax assessment; including iJ).terest -and· :,:· 
- -~ ·pendtyi .- whicJl : inay .become: due : at such time as the supje,ot. property· ~hall;_~r'~.': . 
.. ·may become disqualified· for ·- special farin assessment pursuant t!) · .Ore'gon :La)(~::\·: . 

.... .. : ~; ·.·· . ·.-._: . .. · · ... :· '· ' ;: . .··' . ' .-.. · . · :-- · . ... · ..... .. :_·: .. _:"::·:· ,·:.~.:: ~ ~· :, . 

, :_ THE TRUE. CONSIDERATION f•>r this . conveyance ia SEVENTY NINB . 'l'H<;IUSAND . ;; :. . 
.THRBE.;HONDRBD ($79;300;00) DOT,LARS. . 

.OATED ·thiii ,.12th .day .of JULJ,I, 1~~8 .• . 

.. ~ . ' ·.:. 

, .. 
}:;· .. ~·:-~- .. . :· .. :;:_: . ;, ·::::::::-:0:.::.::~~---· --·=~::-..:::,:;~~ 

.. :. ~· : ·./· 

. ... ; ......... ~ 
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Hathaway Koback 
ConnorsLLP 

October 21, 2013 

VIA EMAIL 

Evan P. Boone 
Deputy City Attorney 
City of Lake Oswego 
380AAvenue 
PO Box 369 
Lake Oswego, OR 97034 

Re: 3811 SW Cannan Drive, Lake Oswego 

Dear Evan: 

520 SW Yamhill St. 
Suite 235 

Portland, OR 97204 
Christopher P. Koback 

503-205-8400 main 
503-205-8404 direct 

chriskoback@hkcllp.com 

Pursuant to ORS 197.772(3), the Mary Cadwell Wilmot Trust ("Wilmot Trust") is requesting that 
the City of Lake Oswego remove the current historic designation from its 1.25 acre parcel of 
property located at 3811 SW Cannan Drive, Lake Oswego, Oregon. To facilitate a prompt decision 
on my client's request, I will address several points that have been raised about the application of 
ORS 197.772 to my client's property. You and I have discussed most, if not all, of these issues. 

For ease of reference, I set out below the text of the statute: 

197.772 Consent for designation as historic property. (1) Notwithstanding any 
other provision of law, a local government shall allow a property owner to refuse to 
consent to any form of historic property designation at any point during the 
designation process. Such refusal to consent shall remove the property from any 
form of consideration for historic property designation under ORS 358.480 to 
358.545 or other law except for consideration or nomination to the National Register 
of Historic Places pursuant to the National Historic Preservation Act of 1966, as 
amended (16 U.S.C. 40 et seq.). 

(2) No permit for the demolition or modification of property removed from 
consideration for historic property designation under subsection (1) of this section 
shall be issued during the 120-day period following the date of the property owner's 
refusal to consent. 

(3) A local government shall allow a property owner to remove from the 
property a historic property designation that was imposed on the property by the 
local government. (Emphasis supplied). 
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The statue is abundantly clear. If a historic designation was imposed on a property, the local 
government shall allow an owner of that property to have the designation removed. The 1 anuary 31, 
1997 Attorney General Opinion we recently received confirms that a local government's role in the 
removal request under the statue is limited. The local government must answer two basic factual 
questions: ( 1) was the historic designation placed on the property by the local government; and (2) 
was the designation imposed. The Attorney General confirmed that if the answer to both of those 
questions was affirmative, the local government had no discretion not to remove the designation. 

Here, Lake Oswego has confirmed, as a matter of fact, that the historic designation on my client's 
property was placed on the property by the City. Furthermore, at the time of the designation, the 
owner formally objected and requested that the designation be removed. I believe that ORS 
197.772 requires that the City immediately remove the current historic designation from my client's 
property. 

I want to address a few points that have come up in recent weeks over the current designation. First, 
I believe that the City's decision to remove the current designation cannot be processed as a land 
use decision. ORS 197.015 contains the statutory definition of a land use decision. As it relates to 
decisions of local governments, a land use decision is a final decision or determination made by a 
local government or special district that concerns the adoption, amendment or application of: ( 1) 
the goals; (2) a comprehensive plan provision; (3) a land use regulation; (4) or a new land use 
regulation. ORS 197.015(10). We discussed the above definition and it was my impression that 
you tended to agree with me that a decision under ORS 197.772 does not meet the definition of a 
local land use decision. The Demlow decision is not controlling on this issue. I believe that LUBA 
was clearly wrong. More importantly, in Demlow the City of Hillsboro had a local ordinance that it 
applied to requests for removal under ORS 197.772(3). Thus, the City did, in some respects, apply 
a local regulation. The City of Lake Oswego does not have any local regulation that addresses 
requests to remove a historic designation under ORS 197.772. Thus, the City must apply state law 
only. 

Next, I want to respond to Mr. Johnson's recent email in which he opined ORS 197.772 only 
applies to designation that occurred after the effective date of the statute. I believe you agreed with 
me that Mr. Johnson is wrong. Indeed, ORS 197.772(3) has to apply to historic designations 
imposed before the effective date of the statute. After the statute became effective, a historic 
designation could not be imposed. If the owner did not consent, ORS 197.772{1) precluded Cities 
from placing the designation on a property. If the owner consented, the designation was not 
imposed. 

Lastly, some have argued that the right to have a historic designation removed belongs only to the 
person who owned the property at the time the designation was imposed. Thus, if years before the 
creation of the statutory right to have a designation removed, a father owned property and objected 
to a designation, and the day after the designation was impose he died, his heirs would not get the 
benefit of ORS 197.772 after its enactment. There is no support in the text or context of ORS 
197.772 for such an interpretation. 
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_,. .... _ 

As you pointed out in your October 9, 2013 memorandum to Ms. Holwerda, in interpreting a 
statute, courts and other decision makers must follow the analysis set out in PGE v. BOLl, 317 Or 
606, 859 P.2d 1143 (1143). The first level of analysis requires a decision maker to apply the plain 
text of the statute. If the text is unambiguous, the decision maker must apply it as written. A 
decision maker cannot add or omit terms from the statute to reach an interpretation. 

The plain, unambiguous text of ORS 197.772 does not limit the removal right to the owner of the 
property at the time the designation was imposed. ORS 197.772(3) permits "a" property owner to 
remove a historic designation placed on the property by the local government. It does not limit the 
right to any particular owner. If the legislature intended the right to run only to the owner who 
owned the property at the time of imposition, ORS 197.772(3) would state that "a local government 
shall allow the owner of a property at the time that a historic designation was imposed on the 
property to remove from the property a historic designation .... " Or it would state that "the local 
government shall allow a property owner to remove a historic designation that was imposed on the 
property by the local government at the time that that owner owned the property." Of course the text 
recites none of that. To limit ORS 197.772(3) to the owner who owned the property at the time of 
the designation, the City would have to violate one of the basic principles in statutory construction 
and add significant language to the statute. 

As you note in your memorandum, the legislative history does not state that the removal right was 
intended to be limited to only the original owner. Mr. Johnson's inaccurate interpretation is not 
legislative history. I do not believe it would ever be admissible in a court case interpreting the 
statute. In fact, in one respect, Mr. Johnson appears to acknowledge that his understanding of ORS 
197.772 is consistent with my interpretation. In one of his emails he acknowledges that a 
designation only binds property if it was accepted or at least not objected to. Thus, if the 
designation was consensual, a subsequent owner would not have any right to require its removal. 
However, if the designation was objected, to the removal right was preserved. 

The maxims of construction support my interpretation more than any other interpretation. The 
essential purpose of ORS 197.772 was to give the owners of property the power over whether the 
property was designated as historic. The purpose of ORS 197.772(3) was to grant the right to 
owners to have previously imposed designations removed from the property. The focus is on the 
property subject to the designation and not on any particular owner. 

ORS 197.772, is without a doubt, a remedial statute. Particularly, ORS 197.772(3) gives a property 
owner the right to have a restrictive designation removed from private property to facilitate free use 
of that property. It must be construed to permit a subsequent owner, and particularly a family 
member, to remove a previous designation that was imposed. 

At a conceptual level, the opponents point runs counter to how real property rights flow. Both the 
burdens on and rights of a property owner, run with the property to a subsequent owner. If property 
is transferred, the historic designation runs with the property and, the local government is not 
required to seek to impose a historic designation on the new owner. It makes no sense that an 
objection to the designation made before the enactment of ORS 197.772 would not also follow the 
property. 
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For the reasons expressed in this letter, the Wilmot Trust respectfully requests that the City remove 
the current historic designation from its property. I understand that the City may have the right to 
determine what body makes the ultimate decision on removal. Personally, I feel this is a decision 
that City Council and your office needs to make. However, if the City elects to have its Historic 
Resource Board make the decision, that is the City's choice. HRAB meets October 23rd and is 
familiar with the issues. I am authorized to advise you that if the designation is not removed at the 
October 23, 2013 meeting or earlier, we will file a petition for a writ of mandamus in the circuit 
court. I believe Parks v. Tillamook County, 11 Or App 177, 501 P.2d 85 (1973) is instructive. 
While that case specifically involved ORS 215.185, it reinforced the concept that when a local 
government has a mandatory duty to act and refuses to do so, a citizen may seek mandamus relief. 
As you know, ORS Chapter 34 permits the court to award attorney fees to the prevailing party. 

I look forward to the City's response. 

Very truly yours, 

HATHAWAY KOBACK CONNORS LLP 

C lv\t\ -h,f' ~ t? J4 Cv'l 
Christopher P. Koback 

CPK/df 
cc: Leslie Hamilton, Senior Planner 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF CLACKAMAS 

II State ex rei., MARJORIE HANSON, Trustee 
for the MARY CADWELL WILMOT TRUST, 

12 
Relator, 

13 
v. 

14 
CITY OF LAKE OSWEGO, a municipal 

15 corporation of the State of Oregon, 

16 Defendant. 

17 

Case No.C~l/1311 0 53 9 
PETITION FOR ALTERNATIVE WRIT 
OF MANDAMUS 
PURSUANT TO ORS 34.130 

18 On the relation of Marjorie Hanson, Trustee for the Mary Cadwell Wilmot Trust, 

19 (''Relator"), who is the party beneficially interested, the State of Oregon alleges: 

20 1. 

21 Relator, Marjorie Hanson, is a Trustee of the Mary Cadwell Wilmot Trust 

22 ("Wilmot Trust"). The Wilmot Trust owns a parcel of real property located in the City of Lake 

23 Oswego at 3811 SW Carman Drive and designated as Tax Lot 1200 ("Tax Lot 1200"). 

24 2. 

25 Defendant, City of Lake Oswego (hereinafter the "City"), is a municipal 

26 corporation organized pursuant to the laws of the State of Oregon with its principal offices 
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5~u SW Yamhill S!reet. S!l l!e ~3:' 
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located at 380 A Avenue, Lake Oswego, Oregon, 97034. 

2 3. 

3 In or about 1989, the City began efforts to adopt a Historic Preservation Code. In 

4 that process, the City designated numerous properties to be historic resources. The City held 

5 meetings and obtained citizen input, but did not request consent from individual owners before 

6 designating properties as historic resources. In March 1990, the City adopted its Historic 

7 Preservation Code, which at that time was Chapter 58 in the Lake Oswego Code. Chapter 58 

8 contained a list of individual properties that the City designated as historic landmarks. That list 

9 became effective April 13, 1990. Pursuant to Chapter 58, individual owners of properties 

1 o included on the list were not given the right to have their properties removed, but were allowed 

11 to request a hearing at which they could request that their properties be removed from the list. 

12 4. 

13 The City included on its original list of historic resources, the property identified 

14 as 381 1 SW Carman Drive. At that time the property was 10 acres in size and split into two tax 

15 lots: Tax Lot 1200 (1.25 acres) and Tax Lot 1201 (8.75 acres). In 1990, Tax Lot 1200 was 

16 owned by Richard Wilmot and his wife, Mary Cadwell Wilmot, as joint tenants. On or about 

17 July, 1990, the Wilmots, as owners of Tax Lot 1200, requested a hearing for the purpose of 

18 requesting that the City remove the historic designation from Tax Lot 1200. The owner of Tax 

19 Lot 1201, Glenn Gregg, also requested a hearing to have the designation on that tax lot removed. 

20 Over the Wilmot's and Mr. Gregg's objections, the City's Historic Resource Board ("HRAB") 

21 recommended that the designation remain both on Tax Lot 1200 and Tax Lot 1201. After 

22 another hearing, the City's governing body, City Council, adopted an order retaining the historic 

23 landmark designation on both Tax Lot 1200 and Tax Lot 1201. Subsequently, the historic 

24 resource designation on Tax Lot 120 1 was removed, but the historic resource designation on Tax 

25 Lot 1200 remains. 

26 

Page 2 - PETITION FOR ALTERNATIVE WRIT OF MANDAMUS 
HATHAWAY KOBACK CO!\!'<ORS LLP 

520 SW Yamhill Street. Suite 135 
P.:>rtland. Oregon 972(1.4 1503 J 205-840(1 

EXHIBIT G-2-5/PAGE 17



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 
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24 

25 

26 

5. 

Mr. Wilmot died in 1998 and his joint interest in Tax Lot 1200 passed to his wife, 

Mary Cadwell Wilmot. In May, 2001, Mary Wilmot placed the property in the Mary Cadwell 

Wilmot Trust, dated November 10, 1992. The beneficiaries of that trust are Richard and Mary 

Wilmot's three children. Mary Wilmot was the owner of Tax Lot in 1990 and remained the 

owner, either individually or in trust, since that time. 

6. 

Tax Lot 1200 contains an old house that was constructed over time with a number 

of additions and revisions. The original house has significant structure problems. Many of the 

beams are over-spanned and pose a safety issue. Its basement is contaminated with mold; parts 

of the structure is not heated or served by electricity. The stairs are too steep and unsafe; rodents 

infested the second story and cause significant damage. The cost to address the problems just to 

meet current code is approximately $500,000. Consequently, the property is not marketable as a 

single family property. Relator has attempted to sell the property since 2006, but the only buyers 

that expressed interest in the property desired to subdivide and develop the property consistent 

with current zoning. However, all prospective buyers have been informed by the City that with 

the historic designation on the property, it cannot be divided at all. That means the property 

cannot be developed. The property has no viable economic use. 

follows: 

7. 

In 1995, the Oregon legislature enacted ORS 197.772. That statute provides as 

(1) Notwithstanding any other provtston of law, a local 
government shall allow a property owner to refuse to consent to 
any form of historic property designation at any point during the 
designation process. Such refusal to consent shall remove the 
property from any form of consideration for historic property 
designation under ORS 358.480 to 358.545 or other law except for 
consideration or nomination to the National Register of Historic 
Places pursuant to the National Historic Preservation Act of 1966, 
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as amended (16 U.S.C. 470 et seq.). 

(2) No permit for the demolition or modification of property 
removed from consideration for historic property designation 
under subsection (1) of this section shall be issued during the 120-
day period following the date of the property owner's refusal to 
consent. 

(3) A local government shall allow a property owner to remove 
from the property a historic property designation that was imposed 
on the property by the local government. 

8. 

Pursuant to ORS 197. 772(3), the City has a mandatory legal duty to allow an 

owner to remove a historic designation that was imposed on the owner's property by the City. In 

this matter, the City has acknowledged, in writing, that the current historic designation was 

imposed upon Tax Lot 1200 over the objection of the owner. Thus, the City has a mandatory 

legal duty to allow Relator to remove the current historic designation from Tax Lot 1200. 

9. 

On October 21, 2013, Relator submitted a written request under ORS 197.772(3) 

that the City remove the current historic designation that was imposed on Tax Lot 1200. On 

October 23, 2013, the City's Historic Resource Advisory Board violated its mandatory legal 

obligation and refused to remove the historic designation from Relator's property, Tax Lot 1200. 

10. 

As long as the historic designation is on Relator's property, Relator is unable to 

sell the property or make any other viable economic use of it. 

11. 

Relator has no adequate remedy at law. 

12. 

Pursuant to ORS 34.210, the court should declare Relator the prevailing party and 

award Relator its reasonable attorney fees incurred in bringing this action. 

Page 4 - PETITION FOR ALTERNATIVE WRIT OF MANDAMUS 
HATH A \\'A Y KOBACK CONNORS LLP 

5::!0 SW Yamhill Street. Sune ::!35 
P.:mland. Oregon 9 .. 204 , 503! 205-8400 

EXHIBIT G-2-5/PAGE 19



WHEREFORE, Relator, petitions the court to issue its alternative writ directed to 

2 defendant and commanding as follows: 

3 1. Immediately after receiving the writ to remove the all historic designations 

4 from Relator's property and amend all City records to reflect that removal; 

5 2. To appear before this court or a Judge hereof, at a specific time and place, 

6 to show cause why it has not done as commanded; and further 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

herein. 

3. To pay Relator's attorney's fees and costs and disbursements incurred 

DATED this~~ day ofNovember, 2013. 

HA THA WAY KOBACK CONNORS LLP 

By t ~~f'~A P.14J"" 
Christopher P. Koback, OSB #91340 
Of Attorneys for Relator, 

Trial Attorney: Christopher P. Koback, OSB #91340 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF CLACKAMAS 

State ex rei., MARJORIE HANSON, Trustee 
for the MARY CADWELL WILMOT TRUST, 

Relator, 

v. 
ORDER ALLOWING PETITION FOR 
ALTERNATIVE WRIT OF 
MANDAMUS 

CITY OF LAKE OSWEGO, a municipal 
15 corporation of the State of Oregon, 

16 Defendant. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

The State of Oregon, on the relation of Marjorie Hanson, Trustee for the Mary 

Cadwell Willmot Trust ("Relator") has petitioned for issuance of an Alternative Writ of 

Mandamus, directed to the City of Lake Oswego. It is therefore: 

ORDERED that the Court Administrator shall forthwith issue an Alternative Writ 

of Mandamus in accordance with the Petition herein, directed to the City of Lake Oswego, and 

commanding it to remove from Relator's property, commonly known as 3811 SW Carman 

Drive, all historic resource designations previously imposed on that property and amending its 

records to reflect that removal, or to show cause before this Court why it has not done so; and 
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directing it to return the Writ with its Certificate Annex on the~ day of \)>lf..NY\'b.£ 

2 2013, at \ ~'20 a.m~ in Room _2=-0_'D ___ of the Clackamas County Courthouse, 

3 Oregon City, Oregon. 

4 It is further 

5 ORDERED that the Court Administrator shall cause the Writ to be served upon 

6 defendant. 

7 DATEDthisZL._dayof Nl),ftn'l~ ,2013. 

8 
.1§! di:I§.Qt Jlffrey S. Jones 

9 Circuit Court Judge 

10 
SUBMITTED BY: 

11 
Christopher P. Koback, OSB #913408 

12 Hathaway Koback Connors LLP 
520 SW Yamhill Street, Suite 235 

13 Portland, OR 97204 
Telephone: 503-205-8404 

14 Email: chriskoback@hkcllp.com 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

\ 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF CLACKAMAS 

11 State ex rei., MARJORIE HANSON, Trustee 
for the MARY CADWELL WILMOT TRUST, 

CaseNfV 13110 5 99 12 

13 
v. 

14 

Relator, 
ALTERNATIVE WRIT OF 
MANDAMUS PURSUANT TO 
ORS 34.130 . 

CITY OF LAKE OSWEGO, a municipal 
15 corporation of the State of Oregon, 

16 Defendant. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

TO: City of Lake Oswego and Evan P. Boone, Deputy City Attorney 

From the petition of the State of Oregon on the relation of Marjorie Hanson, 

Trustee for the Mary Cadwell Wilmot Trust ("Relator"), the following facts appear: 

1. 

Relator, Marjorie Hanson, is a Trustee of the Mary Cadwell Wilmot Trust 

("Wilmot Trust"). The Wilmot Trust owns a parcel of real property located in the City of Lake 

Oswego at 3811 SW Carman Drive and designated as Tax Lot 1200 ("Tax Lot 1200"). 

2. 

Defendant, City of Lake Oswego (hereinafter the "City"), is a municipal 
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corporation organized pursuant to the laws of the State of Oregon with its principal offices 

2 located at 380 A Avenue, Lake Oswego, Oregon, 97034. 

3 3. 

4 In or about I 989, the City began efforts to adopt a Historic Preservation Code. In 

5 that process, the City designated numerous properties to be historic resources. The City held 

6 meetings and obtained citizen input, but did not request consent from individual owners before 

7 designating properties as historic resources. In March 1990, the City adopted its Historic 

8 Preservation Code, which at that time was Chapter 58 in the Lake Oswego Code. Chapter 58 

9 contained a list of individual properties that the City designated as historic landmarks. That list 

10 became effective April 13, 1990. Pursuant to Chapter 58, individual owners of properties 

11 included on the list were not given the right to have their properties removed, but were allowed 

12 to request a hearing at which they could request that their properties be removed from the list. 

13 4. 

14 The City included on its original list of historic resources, the property identified 

15 as 3 811 SW Carman Drive. At that time the property was 10 acres in size and split into two tax 

16 lots: Tax Lot 1200 (1.25 acres) and Tax Lot 1201 (8.75 acres). In 1990, Tax Lot 1200 was 

17 owned by Richard Wilmot and his wife, Mary Cadwell Wilmot, as joint tenants. On or about 

18 July, 1990, the Wilmots, as owners of Tax Lot 1200, requested a hearing for the purpose of 

19 requesting that the City remove the historic designation from Tax Lot 1200. The owner of Tax 

20 Lot 1201, Glenn Gregg, also requested a hearing to have the designation on that tax lot removed. 

21 Over the Wilmot's and Mr. Gregg's objections, the City's Historic Resource Board ("HRAB") 

22 recommended that the designation remain both on Tax Lot 1200 and Tax Lot 1201. After 

23 another hearing, the City's governing body, City Council, adopted an order retaining the historic 

24 landmark designation on both Tax Lot 1200 and Tax Lot 1201. Subsequently, the historic 

25 resource designation on Tax Lot 1201 was removed, but the historic resource designation on Tax 

26 Lot 1200 remains. 
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5. 

2 Mr. Wilmot died in 1998 and his joint interest in Tax Lot 1200 passed to his wife, 

3 Mary Cadwell Wilmot. In May, 2001, Mary Wilmot placed the property in the Mary Cadwell 

4 Wilmot Trust, dated November 1 0, 1992. The beneficiaries of that trust are Richard and Mary 

5 Wilmot's three children. Mary Wilmot was the owner of Tax Lot in 1990 and remained the 

6 owner, either individually or in trust, since that time. 

7 6. 

8 Tax Lot 1200 contains an old house that was constructed over time with a number 

9 of additions and revisions. The original house has significant structure problems. Many of the 

1 o beams are over-spanned and pose a safety issue. Its basement is contaminated with mold; parts 

11 of the structure is not heated or served by electricity. The stairs are too steep and unsafe; rodents 

12 infested the second story and cause significant damage. The cost to address the problems just to 

13 meet current code is approximately $500,000. Consequently, the property is not marketable as a 

14 single family property. Relator has attempted to sell the property since 2006, but the only buyers 

15 that expressed interest in the property desired to subdivide and develop the property consistent 

16 with current zoning. However, all prospective buyers have been informed by the City that with 

17 the historic designation on the property, it cannot be divided at all. That means the property 

18 cannot be developed. The property has no viable economic use. 

19 7. 

20 

21 

22 

23 

24 

25 

26 

follows; 

In 1995, the Oregon legislature enacted ORS 197.772. That statute provides as 

(1) Notwithstanding any other prov1s1on of law, a local 
government shall allow a property owner to refuse to consent to 
any form of historic property designation at any point during the 
designation process. Such refusal to consent shall remove the 
property from any form of consideration for historic property 
designation under ORS 358.480 to 358.545 or other law except for 
consideration or nomination to the National Register of Historic 
Places pursuant to the National Historic Preservation Act of 1966, 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

.--

as amended (16 U.S.C. 470 et seq.). 

(2) No pennit for the demolition or modification of property 
removed from consideration for historic property designation 
under subsection ( 1) of this section shall be issued during the 120-
day period following the date of the property owner's refusal to 
consent. 

(3) A local government shall allow a property owner to remove 
from the property a historic property designation that was imposed 
on the property by the local government. 

8. 

Pursuant to ORS 197.772(3), the City has a mandatory legal duty to allow an 

owner to remove a historic designation that was imposed on the owner's property by the City. In 

this matter, the City has acknowledged, in writing, that the current historic designation was 

imposed upon Tax Lot 1200 over the objection of the owner. Thus, the City has a mandatory 

legal duty to allow Relator to remove the current historic designation from Tax Lot 1200. 

9. 

On October 21, 2013, Relator submitted a written request under ORS 197.772(3) 

that the City remove the current historic designation that was imposed on Tax Lot 1200. On 

October 23, 2013, the City's Historic Resource Advisory Board violated its mandatory legal 

obligation and refused to remove the historic designation from Relator's property, Tax Lot 1200. 

10. 

As long as the historic designation is on Relator's property, Relator is unable to 

sell the property or make any other viable economic use of it. 

11. 

Relator has no adequate remedy at law. 

WHEREFORE, you are commanded, immediately after your receipt of this Writ 

to remove all historic designations from Relator's property and amend all City records to reflect 
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VL 
1 that removal; or to appear before this Court or a Judge hereof, on the tp;::: day of 

2 '\A ( ~k , 2013, at ~.m. in Room 2vt>, of the Clackamas County Courthouse, 

3 Oregon City, Oregon, to show cause why you have not removed all historic designations from 

4 Relator's property and amended all City records to reflect that removal. You are further 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

commanded then and there to return this Writ with your Certificate Annex, showing that you 

have a removed all historic designations from Relator's property and amended all City records to 

reflect that removal or showing cause for your omission to do so. 

DATED this~ day ofNovember, 2013. 
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