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CITY OF LAKE OSWEGO 
Planning Commission Minutes 

April 29, 2013 
 

 
1. CALL TO ORDER  

Chair William Gaar called the meeting to order at 6:30 p.m. in the Council Chambers of City 
Hall, 380 A Avenue. 
 

2. ROLL CALL 

Members present were Chair William Gaar; Vice Chair Jim Johnson and Commissioners 
Randy Arthur, Puja Bhutani, Todd Hennelly, Todd Prager and Sandi Swinford. 
 
Staff present were Debra Andreades, Senior Planner; Ron Bunch, Planning and Building 
Services Director; Hamid Pishvaie, Assistant Planning Director; Jessica Numanoglu, Senior 
Planner; Evan Boone, Deputy City Attorney; and Iris McCaleb, Administrative Support. 
 
Don Elliott, Clarion Associates participated by telephone. 
 

3. COUNCIL UPDATE 

Ms. Andreades reported that the Budget Committee had held its first meeting. 
 

4. CITIZEN COMMENT (Regarding issues not on the agenda) 

None. 
 

5. WORK SESSION 

5.1 Code Streamlining Phase 2 – Variances and Non-Conforming Codes (PP 12-0007) 

A work session to review the Annotated Outline report for the Nonconforming section; and the 
Adjustments, Alternatives and Variances component of the Code Streamlining and Updates 
Project. 
 
Ms. Numanoglu reported that a public forum had been held and staff planned to seek more 
input from neighborhoods before the hearing.  She described what needed to be fixed.  Staff 
had found nonconforming provisions scattered throughout the code; the provisions were 
confusing, contained undefined terms, and did not address the most common types of 
nonconformities and the percentage-of-replacement-cost methodology was confusing and 
problematic to apply.  She explained that code streamlining would also consolidate the eleven 
different types of variances and adjustments into three categories:  minor variance; design 
variance; and major variance; each would have a process and a set of general criteria.  She 
reported that people found the Residential Design Review (RID) process particularly confusing 
and it would be categorized as a design variance and subject to its own specific criteria as well 
as the main set of design variance criteria.  Ms. Numanoglu asked the Commission to discuss 
the following proposed changes. 
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Adjustments, Alternatives and Variances 

 Elimination of the R-6 Administrative Modification Procedure 

Ms. Numanoglu explained that this procedure allowed an adjustment to lot coverage of up to 
200 square feet; a front yard setback adjustment up to two feet; and a garage front setback of 
up to 10 feet.  She indicated that staff believed it may have become obsolete, there had only 
been five applications since the procedure was adopted in 1996 and they all asked for lot 
coverage adjustment.  She noted that the last one was in 2006 and that the lack of 
applications since then might be because the infill code had been adopted that made lot 
coverage more flexible and because applicants could get minor variances to setbacks instead 
that could allow even more reduction than the procedure could allow. 
 
Ms. Numanoglu reported that First Addition Neighbors/Forest Hills (FAN/FH) residents at the 
public forum had voiced concern that the minor variance process would allow a required 20 
foot front yard to be reduced by 20% (4 feet); they wanted to keep the limit at two feet.  She 
reported that the FAN/FH neighborhood needed to discuss this proposal and determine their 
official position on the issue and that staff planned to meet with them.  Ms. Numanoglu clarified 
that the R-6 zone only applied in FAN/FH so eliminating this procedure would not affect any 
other area of the city.  She clarified that no one from FAN/FH had expressed concern about 
the garage adjustment.  She observed that the Commissioners seemed to support the 
recommendation to eliminate the Procedure. 
 
 Minor Variance to Yard Requirements for Extensions of Existing Nonconforming Wall 

Staff explained that a provision that a side yard setback could never be reduced to less than 5 
feet conflicted with a variance that would allow the wall of a nonconforming structure that was 
within the required side yard setback to be extended under certain conditions.  The 
Commissioners voiced no objections to capping the variance reduction so the side yard was 
never less than 5 feet. 
 
 Lake Grove Village Center (LGVC) Adjustments 

Ms. Numanoglu explained that the code listed LGVC adjustments that could only be applied to 
that design district and that in contrast, Downtown Redevelopment Design District (DRDD) 
exceptions could be granted to both district and other code standards in one process.  She 
recommended applying LGVC adjustments to both district and other code standards in one 
process.  She was asked if any other design districts would be affected by the change.  She 
advised they would not; she explained that Old Town had very specific criteria that staff did not 
propose to change and West Lake Grove did not have exception criteria specific to that 
district.  She observed that the Commissioners seemed to agree with allowing adjustments to 
apply to LGVC standards and other applicable standards in the code as well.  She indicated 
that she planned to get more background information and input from the Waluga and Lake 
Grove neighborhood associations. 
 
Commissioners Bhutani and Hennelly posed the question why the LGVC should receive 
special treatment:  If LGVC property owners were allowed to have an overlay with more 
flexible code standards than applied to the rest of the city should that flexibility be allowed 
everywhere in the city?  The Commissioners discussed this further later in the meeting. 
 
Nonconforming Uses and Structures [LOC 50.01.006] 

Ms. Numanoglu advised that there were issues related to rebuilding nonconforming structures; 
expanding nonconforming structures and uses; and moving or changing uses.  She explained 
that the proposed changes were mostly related to commercial, multifamily, public facilities and 
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institutional uses.  She clarified that the infill code and the last round of housekeeping 
amendments had addressed single-family, duplex and historical structures. 
 
 Rebuilding Damaged, Nonconforming Structures 

Ms. Numanoglu explained that the code provided that if rebuilding of the damaged portion 
would exceed 50% of the replacement cost of the entire structure the rebuilt portion had to be 
brought into compliance with current code.  She advised that it was difficult to know what to 
include in replacement cost calculations.  She reported that staff’s experience was that the 
applicant’s replacement cost analysis was very subjective and could be manipulated so they 
could build what they had before.  She indicated that staff preferred to have a more objective, 
easier to measure, standard; they suggested that it could be 50% of the damaged floor area 
instead of 50% of replacement cost.  She stated that the consultant was going to work on 
clearly defining the methodology to be used and that he had advised that the floor area 
calculation was a little more objective and easier to measure. 
 
Ms. Numanoglu confirmed the code said ‘damaged or destroyed by any means’ and that 
included being deliberately destroyed.  She was asked what methodology other jurisdictions 
used.  She advised that she had found that generally, more jurisdictions used replacement 
cost rather than floor area and that most set the threshold at 50% but, the second most 
common percentage was 75%.  Mr. Boone clarified that in Lake Oswego crossing the 
threshold meant the rebuilt portion had to comply with current code; the owner did not 
necessarily have to tear down and rebuild the entire building to code. 
 
Chair Gaar asked how big the problem was and Commissioner Hennelly inquired how often 
the issue came up.  Staff advised there were many nonconforming buildings in the city due to 
code changes, but it was not a major issue.  Staff pointed out that the variance process was 
available and those who tore their buildings down likely did not want to rebuild the same 
building as it was before.  They noted that most existing buildings in LGVC were significantly 
nonconforming to the Lake Grove Village Center Overlay (LGVCO). 
 
The Commissioners and staff used the little red restaurant building in the LGVC, that was 
damaged by a car, as a hypothetical example for discussion purposes.  Staff advised that 
under the current overlay code the damaged portion would not have to be rebuilt in full 
conformance to all standards – only to certain LGVCO remodeling and redevelopment 
standards.  They explained that the proposed code change would mean that if 50% or more of 
the building was destroyed, the building could remain there, but the rebuilt section would have 
to conform to all LGVCO standards.  Staff noted that the build-to line requirement might mean 
the owner might have to move the building closer to the street and comply with minimum 
height at the build-to line; the owner might also ask for an exception.  Staff explained that 
LGVCO code currently superseded general nonconforming provisions and they proposed to 
change that.  They planned to clearly define what ‘remodeling’ and ‘redevelopment’ meant. 
 
Chair Gaar and Commissioner Hennelly were concerned about making a change that would 
result in the loss of investment incentive.  Commissioner Hennelly was concerned that façade 
improvements and plumbing, electrical and other improvements could quickly add up to more 
than 50% without even changing the footprint and exterior envelope.  He encouraged staff to 
talk with commercial developers including the developers of Zupans and Walmart about the 
proposal.  Mr. Boone advised that interior repair and maintenance improvements would not be 
counted in the 50% calculation as long as they did not affect the shell.  He recalled at one time 
staff had talked about more clearly defining and differentiating between ‘repair and 
maintenance’ and ‘rebuilding’ but so far that had not been a major issue.  Ms. Numanoglu 
stated that she planned to talk with the Lake Grove Business Association and others. 
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Commissioner Bhutani advised that a methodology should be clear and uniformly applied. 
Commissioner Prager was concerned a flood might wipe out a bottom story that was 50% of 
the square footage and the owner would have to rebuild the entire site.  Staff agreed that was 
an example of what they did not want to happen and that whichever methodology was used, it 
should be clear how it would be applied. 
 
Mr. Boone advised that exceptions reviewed under the residential infill code allowed an owner 
to rebuild a structure as it had been if it had been destroyed by an Act of God.  He asked if the 
Commission wanted to recommend applying an Act of God exception to nonconforming 
commercial structures as well.  He did not anticipate many owners would use it because they 
would likely not want to rebuild exactly the same building if it had been substantially destroyed.  
Commissioner Swinford indicated she could support that.  She noted an Act of God could 
likely have affected multiple properties.  She suggested using a higher percentage than 50%. 
 
Commissioner Johnson cautioned regarding allowing nonconformance that would keep an 
area the way it was.  He explained the purpose of nonconforming code provisions was to 
ultimately bring an area into conformance with the vision and all of the code requirements and 
it was not just a matter of encouraging economic development. 
 
*Mr. Elliott joined the meeting via telephone.  Ms. Numanoglu talked about rebuilding 
damaged, nonconforming structures in LGVCO and pointed out that the district code currently 
had no thresholds.  She explained that the recommendation was to apply a 50% threshold in 
order to encourage compliance with the design district more quickly; if an expansion was 
greater than 50% of the combined existing gross floor area of a nonconforming structure, the 
owner would be required to bring the site and structures into full conformance with the code.  
She explained that currently, new construction or rebuilding had to be in full compliance with 
overlay standards; however, remodeling was only subject to a few, select, LGVCO standards.  
She noted that this had allowed development of the Lake Grove Shopping Center which was a 
beautiful project, but as a remodel it did not have to comply with many LGVCO standards, 
including one that would not have allowed parking in front.  She reported that the 
recommendations in the staff report were to not allow LGVCO standards to supersede general 
nonconforming standards; apply the 50% floor area methodology when damage occurred; 
apply the Applicability by Type of Development subsection in LOC 50.05.007.3.c to the 
LGVCO; and define what ‘remodeling’ and ‘new development’ meant. 
 
Chair Gaar remarked that he was not sure allowing improvement of existing buildings was a 
bad thing.  Ms. Numanoglu recalled that people at the public forum from the two nearby 
neighborhood associations did not want to discourage investment in improvements to existing 
buildings.  They loved how the shopping center turned out; however, the flip side was the area 
could end up with a lot of buildings with parking along the street that did not offer a pedestrian 
environment.  They acknowledged that the result could be that it would take longer for the 
district to redevelop to its vision. 
 
Mr. Elliott advised that it was unusual to have a code that had more than one standard for 
rebuilding after damage; and it was particularly unusual for a place that had been the subject 
of a lot of design thinking to apply a rebuilding after damage standard that was actually weaker 
than anywhere else in the city.  His advice was to come up with one standard for the entire 
city.  He suggested that one way to handle the shopping center type situation was to require 
the owner of something that was significantly damaged to rebuild in compliance with the code 
or apply for a variance. 
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During the discussion Ms. Numanoglu indicated that she would research whether the following 
recommendation in the staff report had been written the way it was intended:  ‘Require that 
damage by any means to a nonconforming structure in the LGVCO district that exceeds 50% 
of the existing aggregate gross floor area of the buildings on the site would require all buildings 
to be brought into conformance with the code.’  Mr. Elliott advised that the rules on damage 
usually applied just to the building that was damaged. 
 
Commissioner Johnson agreed with Mr. Elliott that the threshold should apply citywide and a 
developer could apply for a variance.  He advised that tearing something down on purpose 
was not ‘damage’ but a self-created hardship.  Commissioner Swinford indicated she favored 
being consistent; however, she cautioned that so much time and effort had gone into the 
recently adopted LGVC that this might not be the time to change it.  Commissioner Johnson 
recalled the community that created it had been forewarned that it was part of the larger code; 
it did not hurt to revisit some things in it that may be inconsistent.  Commissioner Bhutani 
reasoned that the city was investing a lot in the streetscape so the property owners should 
help create the pedestrian environment.  She suggested looking at making LGVCO standards 
conform to the rest of city standards.  Chair Gaar acknowledged he was having difficulty 
separating the financial realities from the vision; theoretically, he agreed with Commissioners 
Johnson and Bhutani, but he knew the [shopping center] development would not exist if it had 
had to comply.  Commissioner Johnson suggested going back to ask the community that 
developed the LGVC if it wanted to continue to allow remodeling like the shopping center. 
 
 Expansions of Nonconforming Uses 

Ms. Numanoglu advised that the code currently required a conditional use permit to expand a 
nonconforming use in a commercial or industrial zone; the recommendation was to eliminate 
that requirement as long as the use expanded within the same building.  She noted it would 
have to meet parking standards and a conditional use permit would still be required to move to 
another structure on the site.  She advised that staff would not have to do so much monitoring 
of square footage use; they would still review the building permit application for tenant 
improvements.  Mr. Boone advised that the conditional use permit process was used to 
determine compatibility with the neighborhood. 
 
Commissioner Johnson indicated that he did not wish to see industrial land lost to 
nonindustrial uses.  Mr. Elliott agreed that it was a judgment call for Lake Oswego to make; not 
allowing them to expand could force out nonconforming uses.  He recommended eliminating 
the conditional use permit requirement because it was hard to administer and enforce and 
because the trend related to nonconforming uses was to lighten up a bit.  He reported that 
there was political reluctance to tell a business in an existing building they could not use the 
rest of the building; and there was an economic development rationale for allowing something 
that was already there to expand. 
 
Commissioner Hennelly supported the recommendation, noting there would still be some 
oversight when an application was submitted for a permit for a tenant improvement.  There 
were no other comments.  Chair Gaar did not see a consensus.  Staff planned to distribute 
draft code for public comment. 
 
 Expansions of Nonconforming Structures 

Ms. Numanoglu advised that this change would allow any size expansion of a nonconforming 
structure (except those the LGVCO) if the expanded area was built in a conforming manner.  
She offered an example of how the proposed change would apply to a conforming use in a 
commercial structure that was nonconforming to front and side yard setback requirements.  
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She clarified that no conditional use permit would be required to build an addition in the rear 
that conformed to all of the requirements of the current code.  She advised that the current 
code required a conditional use permit in commercial or industrial zones but it did not mention 
institutional or public facilities; it did not distinguish between expansions within or not within 
design districts with the exception of LGVCO code, which superseded the general 
nonconforming provisions. 
 
Ms. Numanoglu contrasted the above recommendation for non-design districts with a different 
recommendation in regard to design districts; in a design district, staff recommended applying 
a threshold.  She explained that if the expansion was by more than 50% of the existing floor 
area then the entire building and site would have to be brought into conformance.  She wanted 
to know if there should be a distinction between expansions that were not in design districts 
and those that were within design districts. 
 
Commissioner Johnson and Chair Gaar advised that the conditional use process was 
supposed to deal with uses, not things like setbacks, which could be addressed as variances 
or exceptions.  Commissioners Bhutani and Johnson observed that design district standards 
were in place because the people there had worked to develop that overlay and plan.  
Commissioner Prager questioned whether the threshold was right or even if there should be a 
threshold in the design district if having it meant the owners would just not do anything if 
crossing the threshold would cost too much.  He liked the idea of making it easier for them to 
keep moving forward as long as they were continually coming into conformance.  Chair Gaar 
questioned why a conditional use permit should be necessary if the property owner was 
expanding consistent with the overlay; he noted the permitting process had a cost.  
Commissioner Arthur suggested increasing the threshold percentage.   Ms. Numanoglu 
clarified that the shopping center had not been expanded by 50%, but if it added a second 
story in the future that might take it over the threshold and trigger full compliance. 
 
 Movement or Change of Use 

Ms. Numanoglu cited the example of two downtown office buildings that were in residential 
zones; they were nonconforming buildings with nonconforming uses in them.  She explained 
that in practice, staff considered a change of tenant there from one office type use to another, 
such as a law office to an accounting office, to be acceptable.  She advised that the code 
streamlining project was working to codify that and would also generalize and expand the 
office use category.  She explained that this could mean a nonconforming office use could be 
replaced with a wider variety of office uses, such as a law firm tenant being replaced by a real 
estate firm or a doctor’s office, for example, because they would all be considered office use. 
 
Commissioner Johnson and Chair Gaar were concerned about compatibility and pointed out 
that a medical office might generate more traffic than a law office; there might be differences in 
noise impacts.  Staff advised that the parking requirements might help control traffic impacts.  
Chair Gaar and Commissioner Johnson agreed with Mr. Elliott’s advice to not narrow the 
categories and have some sort of administrative review related to compatibility.  Mr. Boone 
advised that if staff was going to conduct the review they would need to know where to find the 
criteria to apply; they currently found it challenging to apply the Institute of Transportation 
Engineers (ITE) manual to different uses.  Mr. Elliott advised it was important to first get the 
use table right.  He would take another look at whether office uses were over-grouped and if 
uses in one category might have different traffic impacts.  He would look for a source 
document staff could cite during trip generation review, but he was not sure he could find one 
that would work well. 
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*The telephone call with Mr. Elliott was concluded.  The Commission recessed for five minutes 
and reconvened for Planning Commissioner training. 
 

6. OTHER 

Planning Commissioner Training 

Review of general statutory and code provisions relating to Planning Commission duties, 
scope, and authority; including public meetings and records law; distinction and effect of 
legislative v. quasi-judicial applications; and scope of Planning Commission review under state 
law and city codes. 
 
Mr. Boone distributed a handout and conducted the training session.  During the session he 
was asked to discuss the question of the Commission getting political direction from the City 
Council.  He advised that it was an individual decision for each commissioner regarding their 
view on political direction from the City Council.  He was asked if the city would help a 
commissioner defend himself/herself against an allegation of unintentional violation of public 
meetings law.  He planned to research that and discuss it with the Planning Commission later. 
 

7. ADJOURNMENT 

There being no other business Chair Gaar adjourned the meeting at 10:00 p.m. 
 

Respectfully submitted, 
 
 
 
Iris McCaleb  /s/ 
Iris McCaleb 
Administrative Support 


