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CITY OF LAKE OSWEGO 

Planning Commission Minutes 
July 27, 2015 

 
1. CALL TO ORDER  

Chair Randy Arthur called the meeting to order at 5:35 p.m. in the Council Chamber of City 
Hall, 380 A Avenue, Lake Oswego, Oregon. 
 

2. ROLL CALL 
Members present were Chair Randy Arthur, Vice Chair Ed Brockman, and Commissioners 
Adrianne Brockman, Robert Heape, John LaMotte and Bill Ward.  William Gaar was excused.  
Council Liaison Joe Buck was also present. 
 
Staff present were Scot Siegel, Planning and Building Services Director; David Powell, City 
Attorney; and Iris McCaleb, Administrative Support. 
 

3. ETHICS TRAINING (REVIEW) 
City Attorney David Powell distributed his document, ‘Ethics’, and presented ‘Conflicts of 
Interest (And More) – Oregon Government Ethics Law, Legal Standards.’  Development 
Review Commission members Brent Ahrend, Kelly Melendez and Paden Prichard were also 
present during this review. 
 

4. COUNCIL UPDATE 

Councilor Buck updated the Commission on Council activities and actions. 
 

5. COMMISSION FOR CITIZEN INVOLVEMENT 

Announcements included a tree workshop (July 30); openings on boards, commissions and 
the City Council; and a tour of Lake Forest Neighborhood (tentatively August 16). 
 

6. CITIZEN COMMENT – Regarding issues not on the agenda 

None. 
 

7. MINUTES 
7.1 May 11, 2015 

Consideration of the minutes was carried forward to the next meeting. 
 

8. FINDINGS, CONCLUSIONS AND ORDER 
8.1 Substandard Lots – Community Development Code Amendments (LU 15-0017) 

On July 13, 2015, the Planning Commission made a preliminary recommendation that the City 
Council approve the proposed amendments with changes as discussed during deliberations.  
Chair Arthur had provided his edited version of the document for consideration. 
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Commissioner A. Brockman moved to approve LU 15-0017-1869 Findings, Conclusions and 
Order with language added under ‘Conclusions’ to specify that the recommended code 
amendments were “consistent with the Council’s neighborhood livability policy.”  
Commissioner E. Brockman seconded the motion and it passed 6:0. 
 
Commissioner A. Brockman moved to approve LU 15-0017-1869 Findings, Conclusions and 
Order with language deleted under ‘Aggregation’ from the start of that section through Line 16.  
She explained it was not relevant.  Commissioner E. Brockman seconded the motion and it 
passed 6:0. 
 
Chair Arthur moved to approve LU 15-0017-1869 Findings, Conclusions and Order 
incorporating the edits he had suggested and with a spelling correction by Commissioner 
LaMotte.  Commissioner A. Brockman seconded the motion and it passed 6:0. 
 
Commissioner LaMotte clarified for the record that he voted to approve because he agreed 
with the findings overall.  However, he disagreed with the 67% minimum limit on lot size 
because he thought the City should help substandard lots to be made larger any way they 
could. 
 

8.2 Community Development Code Text Amendments – Annual Maintenance (LU 15-0011) 

On July 13, 2015, the Planning Commission made a preliminary recommendation that the City 
Council approve the proposed amendments as outlined in the Staff Report (dated 07/02/15) 
and Supplemental Staff Memo (dated 07/13/15).  Chair Arthur had submitted his edited 
version of the document for consideration. 
 
Commissioner A. Brockman moved to approve LU 15-0011-1873 Findings, Conclusions and 
Order with the changes suggested by Chair Arthur.  Commissioner LaMotte seconded the 
motion.  During the discussion there were questions about the meaning of the language 
relating to measuring fence height with measuring building height; and, about the meaning of 
the language in regard to not splitting a landmark into separate lots. 
 
Mr. Siegel was asked how the proposed language would apply in a situation where a historic 
structure was on property that was large enough to partition to create another buildable lot.  
He clarified that it depended on what the landmark was - it could be the site, the structure, or a 
combination.  He confirmed that the lot line adjustment would be reviewed to determine if it 
met historic preservation criteria as well as reviewed to see if it met the criteria for a lot line 
adjustment. 
 
Commissioner Ward moved to amend the language regarding fence height to specify: For the 
purpose of measuring fence height the reference point for grade shall be the same as the 
methodology used for building height.  Commissioner LaMotte seconded.  Mr. Powell 
observed the existing code language regarding measuring building height did not exactly fit 
measuring fence height.  Mr. Siegel offered to get the planners’ input and return with 
recommended language. 
 
Chair Arthur moved to continue LU 15-0011-1873 Findings, Conclusions and Order to August 
10, 2015, when staff would recommend language for fence height.  Commissioner A. 
Brockman seconded the motion and it passed 6:0. 
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9. WORK SESSION 
9.1 Sensitive Lands and Natural Resources – Work Session #8 – Updates (LU 15-0019) 

The Commission discussed and received public comments on a revised draft (Option 2) of the 
City’s Natural Resources and Sensitive Lands program revisions.  Staff coordinator was Scot 
Siegel, Director of Planning and Building Services. 

Mr. Siegel discussed that the proposal reflected City Council direction to coordinate Sensitive 
Lands and Natural Resources Program updates with the City’s water quality implementation 
plan and to use more accurate mapping.  He reported that the draft Healthy Ecosystems 
Chapter had been rewritten and the sensitive lands code regulations were now proposed to be 
revised – not repealed and replaced.  He explained that the Council had directed that 
regulations should reflect what was now known about stream locations; that stream buffers 
were to be adjusted to comply with Metro Title 3 and water quality regulations; and that 
regulations should be applied consistently and fairly. 
 
Mr. Siegel explained that the results of Light Detection and Ranging-based (LIDAR) mapping 
showed streams that were not currently designated as sensitive lands and revealed that the 
current overlays did not map resources consistently.  For example, sometimes the buffer areas 
were not consistently shown on both sides of a stream.  He also confirmed that resources 
would be further verified and evaluated in the field prior to development. 
 
Mr. Siegel discussed that modeling of what was proposed in the initial public draft showed that 
the City’s hypothesis that the City could reduce the buffers and still show substantial 
compliance with Metro Title 3 was incorrect.  He advised that the result would not comply with 
Metro or the State of Oregon, Department of Environmental Quality (DEQ) water quality 
(TMDL) requirements.  He indicated the current proposal would maintain the same level of 
regulation they had today where a property had a stream or wetlands on it and had or should 
have had a sensitive lands overlay on it today.  He discussed situations where the Resource 
Conservation (RC) District would be modified and then combined with an abutting Resource 
Protection (RP) district; and, where an upland RC District could be removed and replaced with 
Habitat Benefit Area (HBA) incentive program protections.  He confirmed that the RC District 
overlay would remain on public land and private open space tracts where the protection would 
be increased from 50% to 85%, consistent with the City Council direction to increase the level 
of stewardship protection on those spaces. 
 
Mr. Siegel highlighted that the proposal would now allow more than one dwelling on a fully-
encumbered property if it was large enough that the same amount of floor area that would be 
allowed for one dwelling could be distributed to more than one house without further impacting 
the resource.  He pointed out that the incentives section now included a transfer of floor area 
across a site or from an adjoining property.  Mr. Siegel stated that the public hearing was 
tentatively scheduled on September 14, 2015.  He noted that a Measure 56 Notice would be 
sent to owners of properties proposed to be added to the sensitive lands program. 
 

Public Comment – Not Part of the Public Hearing Record 
Lee Leighton, Mackenzie, SE Water Avenue, Portland, 97214, asked what the policy direction 
of the proposed legislation was in regard to already developed area in the buffer areas shown 
on the proposed map.  He indicated the owner of the Kruse Meadows Shopping Center 
wanted assurance that they would not have to reduce their existing approved developed area 
footprint if they did some remodeling/updating of the development. 
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Michael Buck, 3155 Edgemont Road, Lake Oswego, 97035, asked for clarification whether the 
language related to $250,000 funding meant it was to just be used for Habitat Benefit Area 
(HBA).  Mr. Siegel indicated he did not think the intent was to use it exclusively in HBA areas, 
noting that it was currently being used in riparian areas. 
 

Questions of Staff 
Mr. Siegel clarified the current policy in regard to natural resources on properties when they 
were annexed.  He advised that if the Comprehensive Plan showed a sensitive lands 
designation on it the property was annexed with sensitive lands zoning.  He explained that the 
Council had suspended evaluation of resources on properties proposed to be annexed; 
however, when annexed properties known to have a stream or wetland on them went through 
the development review process the standards that preceded Sensitive Lands (LODS 3 and 4) 
were applied. 
 
Mr. Siegel offered to research the answer to the question whether the City could remove the 
current code requirement of 20% open space in subdivisions of 75,000 sf or less that had a 
Metro Upland Wildlife Habitat overlay.  He indicated that it might have been part of compliance 
with Title 13. 
 

Commission Discussion 
Attachment 1 – Draft Healthy Ecosystems Chapter of the Comprehensive Plan 

The Commissioners noted that the Background information needed to be corrected in regard 
to the amount the City had begun budgeting annually for upland and riparian habitat 
enhancement, which was $250,000.  They discussed the logistical challenge of showing all 
official districts, including base zoning and sensitive lands districts, on one map.  Mr. Siegel 
agreed to look at whether the term ‘Habitat-Friendly Development Practices’ was adequately 
defined.  There were concerns that sometimes the 20% open space requirement might cover 
the entire resource and sometimes it might not; and, that allowing more flexibility of 
development standards meant that property owners would not know what could happen next 
door to them.  Commissioner LaMotte suggested that technical assistance be considered for 
homeowners associations as well as property owners in regard to managing natural 
resources.  The Commissioners discussed that establishing a resource mitigation bank to 
facilitate larger scale off-site restoration projects would help owners of smaller properties and 
help restore some City properties. 
 
Urban Forest and Vegetation.  During this discussion there was a suggestion that the City 
needed to look at the required caliper of street trees to ensure they were not too small.  Mr. 
Siegel addressed a concern that aspects of the proposal - for example, public acquisition of 
trees and tree groves - would divert funds that could have been used for other things the 
community might view as more important.  He recalled that during the Comprehensive Plan 
update process the City had converted policies that had fiscal impacts to Recommended 
Action Measures because RAMs did not bind the City. 
 
Open Spaces.  A bullet point in the Summary of Issues indicated the City should coordinate 
with managers of private open space areas with City utilities in them or that abutted City 
properties to promote efficient management of those areas. Commissioner LaMotte discussed 
that this should be broadened to list more types of areas that needed that kind of help.  
Commissioner Heape and Mr. Siegel discussed the idea of including standardized 
requirements for homeowners associations managing open space. 
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Oswego Lake.  In regard to the Background information, Commissioner Ward clarified that the 
Lake Corporation, for the purpose of maintaining lake level, uses waters from the surrounding 
watershed rather than specifically or primarily from the Tualatin River; and, the Lake was still 
used for irrigation by properties around the lake.  The Commissioners suggested replacing ‘the 
shore of the lake’ with a term more consistent with the code and specifying that when density 
was allowed to be transferred in order to protect natural resources it should be done through 
recorded instruments. 
 
Attachment 2 – Draft Sensitive Lands Code Revisions 

LOC 50.05.010.2 Sensitive Lands Overlay Districts 

Applicability.  This section included a general exception from sensitive lands provisions for a 
resource within a development that had been approved before the Sensitive Lands code was 
in effect.  The exemption applied as long as the resource was still being protected pursuant to 
regulations in effect at the time of approval and as long as the development complied with the 
conditions of approval. 
 
There was discussion regarding whether and how to map the Sensitive Lands overlay district 
over the exempted areas.  Mr. Siegel and Mr. Powell cautioned regarding not showing the 
sensitive lands overlay over the exempted areas.  They explained that sensitive lands overlays 
were designated on the Comprehensive Plan Map; and if the Map did not show an overlay and 
the development came out of compliance with the older protections, the City would have to go 
through a quasi-judicial map change process in order to put the overlay on it.  Staff pointed out 
that by that time the resource might have degraded too far to do it and in the interim there was 
no protection of the resource.  Another point raised during this discussion was that there 
should be something on the map to make property owners and prospective property owners 
aware of the exemption; it might be an annotation that referred them to the code and the land 
use case file.  Mr. Siegel offered to look into how to do that.  Staff was cautioned to watch for 
situations where a homeowners association protected sensitive lands to the extent that the 
developer had preserved the resource but it might not protect the entire resource. 
 
The Applicability section listed specific exceptions.  One of them allowed alteration, expansion 
or replacement of an existing primary dwelling unit to intrude up to 700 sf into the Sensitive 
Lands district.  The draft added language to clarify 700 sf was the ‘cumulative total increase.’  
During this discussion it was noted that this provision should also clarify that it was from the 
time of adoption of the ordinance.  Staff was going to look at whether the language should 
specify Resource Conservation Protection Area (RCPA).  When asked if School District input 
about this had been addressed Mr. Siegel recalled the School District’s input had been in 
regard to the earlier proposal to designate more RC land as “Habitat Protection Area.”  Staff 
had subsequently found there was so little additional eligible City and School District property 
to designate that it would not provide much gain in terms of environmental benefits. 
 
The Subsection Mitigation Required for Violation prompted a discussion about City policy 
when trees had been removed from properties prior to a request for annexation.  Staff advised 
that the City Council had passed a resolution that the City would not annex a property where 
resources had been degraded to the extent it would have been a violation of City code unless 
certain mitigation happened.  Mr. Powell offered to research whether the resolution set a limit 
on how far back in time the City could look. 
 
Generally Applicable Standards for RP and RC 

There was discussion of the provisions under b.  Modifications to Dimensional standards, 
Setbacks, and Floor area of the Underlying Zone.  Mr. Siegel clarified what an ‘environmental 
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review’ involved (see LOC 50.07.004.8.c Additional Submittal requirements – Sensitive Lands, 
Environmental Review).  Comments regarding this provision included that the Commission 
had recently recommended legislation that limited modification of dimensional standards on 
substandard lots and this provision was not consistent with that; the impacts of setback 
modifications on current and successor adjoining property owners needed to be considered; 
and, the related covenant should be required to be recorded.  Commissioner A. Brockman 
suggested the City Attorney look at subsection iv.  In the light of US Supreme Court decisions 
that allowing adjoining property owners to sign off was improper delegation. 
 
Mr. Siegel was asked what was to be gained because of the changes in c. Density Transfer.  
He advised that currently density could only be transferred within a site.  He indicated that this 
would allow transfer of density and floor area between adjacent properties, potentially creating 
more development potential on a site.  The Commissioners discussed the hypothetical 
scenario that if there was a limit of two houses per acre and someone owned two adjacent 
acre-size sites they could put four houses on one (non-resource) acre site and make the other 
(resource-containing) acre open space.  Mr. Siegel advised this would be similar to a Planned 
Development over multiple properties.  He explained that Planned Developments (PDs) could 
have lot sizes that were smaller than the underlying zone.  Additional comments from 
Commissioners were that the result of transferring density might resemble clustered housing; 
the Commission should consider setting a limit on how much smaller the lots could be; and the 
density transfer should be recorded so it was not forgotten because applicants who chose to 
transfer density were not allowed to subdivide or partition the site in the future. 
 
Mr. Siegel planned to check on whether the ratios listed under g.  Mitigation Requirements 
were the same as the federal requirements.  He was asked to clarify what the terms ‘in-kind 
vegetation’, ‘blow-down hazard’, and ‘clustered configuration’ meant.  He clarified that the tree 
removal provisions in the proposal amended the Sensitive Lands code, not the tree code. 
 
Mr. Siegel clarified that currently newly-found undesignated resources would be subject to 
LODS 3 and 4 regulations predating Sensitive Lands.  He advised that the proposal was not 
designating any new resources – only adding the designation to properties that were part of an 
existing designated resource/buffer area.  He clarified that was consistent with Council policy 
direction.  He and Commissioner E. Brockman discussed that the property owner might find it 
more advantageous to voluntarily initiate applying a sensitive lands overlay because the RP 
District was more flexible in some respects and there would be more certainty. 
 
Commissioner Ward advised that the Purpose statement under 3. Special Standards for the 
Oswego Canal should be corrected to clarify that the Canal was a source of water for Oswego 
Lake but it was not the primary source. 
 
Habitat Benefit Area (HBA) Incentives 

This section proposed the code-based incentives component of the HBA incentives program.  
Mr. Siegel agreed to look at establishing limits to the incentives where the drafted language 
allowed reductions to a zone’s minimum lot area, lot dimensions, and setbacks ‘without 
limitation’.  There was discussion about the amount of additional height the incentives allowed.  
Comments included that 12 feet was a significant increase; it could allow an additional story; 
whether it could be allowed depended on the abutting zone’s density and review by the 
Development Review Commission; the incentives had to be substantial enough that people 
would take advantage of them because if incentives did not work there would need to be more 
restrictions; and this raised concern that property owners would not know what could and 
could not happen next door to them. 
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Although public comments had referred to a 2.5 year review period, Mr. Siegel clarified the 
proposal did not include a review period and that HBA incentives applied to upland area, not 
water resources.  He pointed out that staff had provided the ‘Existing RC Breakdown’ showing 
that approximately 90 acres of RC would be converted to HBA on approximately 370 
properties.  Commissioner E. Brockman noted that without the incentives program some land 
that was currently RC would no longer be protected and the property could be developed as 
the zone allowed; good incentives would draw those property owners into the HBA program. 
 
Mr. Siegel was asked if Habitat Assessment Score (HAS) ranking was still relevant in 
determining the Quality of a tree grove, particularly when the score was based on some non-
ecological factors, such as being near a school and scenic value.  He advised the resources 
that had been originally designated using HAS were still designated and until the City adopted 
a new methodology HAS was to be used when someone requested a map correction.  He 
explained that the proposal offered a way to help resolve whether an RC resource could be 
removed: it was not a riparian area and it was not further dividable.  He pointed out that if it 
was riparian and dividable it could either be consolidated with the RP District or put into the 
HBA program, that way they were focusing on the resources that were the most 
valuable/significant.  He advised that scenic value was not a natural resource value Metro 
required the City to protect. 
 
The Commissioners noted the Audubon Society had discussed the ‘no rollback’ provision in 
their letter, contending that non-regulatory measures did not provide adequate certainty of 
habitat protection and enhancement and would not achieve the intended results of Title 13.  
Mr. Siegel discussed the City’s response.  He explained that staff thought the proposal 
provided a comparable amount of protection and a degree of certainty.  He reported that the 
breakdown they provided showed the additional level of protection proposed in open space 
tracts more than compensated for the approximately 35 acres of RC to be removed.  He 
clarified that some RC land was going into the HBA program. 
 
Mr. Powell discussed the Metro Title 13 ‘no rollback’ provision.  He explained that although 
Title 13 did not require cities to adopt regulations to protect upland tree groves it said if they 
had already had done so they could not roll back those provisions in a way that would allow 
more than de minimis reduction of protections.  Some Commissioners briefly discussed that 
the “no rollback” provision was an unfair burden and that it did not make good public policy or 
that perhaps it should be challenged in court.  Mr. Siegel suggested that they read Metro’s 
comments because he thought it indicated Metro was now working with the City and the City 
needed to work with Metro. 
 
Mr. Siegel reported that the proposed revised Sensitive Lands Map was also available online 
and could be used to show the details of particular areas. 
 
Commissioner E. Brockman recalled comments from the Citizens for Stewardship of Lake 
Oswego Lands (LO Stewards).  They felt the legislation was not going to provide enough relief 
to property owners.  He did not know if it would be worth it to challenge the no rollback 
provision, but he did know that many people were not satisfied that this was going far enough. 
 
Mr. Siegel discussed why they were moving in the current direction.  He explained that the 
initial goal to remove all sensitive lands regulations had been unrealistic and that with this 
proposal they were addressing the core issues: that the program was unfair, not science 
based, there were resources that were not protected, and there were properties that were 
overregulated.  He advised that they now had a more accurate map; that they were 
responsible for protecting the resources and the resources would be verified in the field.  He 
noted that the isolated tree grove decision clarified what the no rollback provision allowed and 
what they could accomplish through Title 13 so they had a path to use to amend and update 
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their program under Titles 3 and 13, and Goal 5.  He indicated that the City was working with 
Metro to do that.  He noted that more properties were proposed to have sensitive lands 
removed than added. 
 

8. SCHEDULE REVIEW 

Mr. Siegel discussed the Tree Code Review Committee’s activities and timeline. 

9. OTHER BUSINESS – PLANNING COMMISSION 
None. 
 

10. ADJOURNMENT 
There being no other business Chair Arthur adjourned the meeting at 10:34 p.m. 
 

Respectfully submitted, 
 
 
 
Iris McCaleb  /s/ 
Iris McCaleb 
Administrative Support 


