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Dear Scot,

The Department of Environmental Quality is writing at this time to provide preliminary comment regarding
the City of Lake Oswego's proposed changes to the sensitive lands code. The proposed code changes
include removal of some lands from the resource protection land class, and changes to the size of
protected riparian iand. These code changes have a potential to influence water quality, so the City of
Lake Oswego has been working with the Oregon Department of Environmental Quality (DEQ) to develop
a way to evaluate the potential impact of the code changes to water quality parameters.

DEQ has been very impressed and pleased with the ievel of analysis that the city of Lake Oswego is
undertaking to quantify the potential impacts of the code changes on water quality. In addition, the city
has been both cooperative and diligent at developing an assessment approach that will quantify the
impact of these code changes.

Here is some background to explain DEQls interest in the riparian code. The city of Lake Oswego has
been identified as a designated management agency (DMA) under two DEQ orders; both are Total
Maximum Daily Load orders, one for the Willamette Basin, and one for the Tualatin Basin. Tota!
Maximum Daiiy Loads are pians developed by DEQ to set limits on pollutants for water bodies whose
beneficial uses are impaired by pollution. DEQ issues TMDL orders to DMAs, directing them to develop
pians to decrease water pollution from sources under their jurisdiction. TheTMDLs include pollutant limits
for the various sources of pollution; these are referred to as TMDL allocations.

The city of Lake Oswego has two DEQ related documents that address and control the TMDL pollutant
sources under their jurisdiction; theTMDL Implementation Pian, and the IVIunicipai Separate Storm
System National Poilution Discharge Eiimination System Permit (MS4 NPDES permit). Both of these
documents reference the existing sensitive lands code as part of the City's strategy to reduce pollution to
the surface waters in the Wlilamette and Tualatin basins. The permit is issued by DEQ, and the TMDL
implementation plans and subsequent modifications must be approved by DEQ; thus DEQ is interested in
how weli the codes will protect water quality.

The City of Lake Oswego has asked DEQ to describe how DEQ will evaluate the information that has
been collected to show the potentiai impact that changing the code language might cause. DEQ must
approve a new implementation plan so DEQ will be looking for information described in OAR 340-042-
080(4)(a)(A)-(B) which states that TMDL implementation plans must identify the management strategies
that will be used to achieve load aliocations and provide a timeline and measurable milestones for
implementing those management strategies. DEQ will first look to see if the proposed code creates
conditions or protections that are sufficiently protective to meet water quality standards and compiy with
all TMDL allocations. If the proposed condition will meet these targets, and is more stringent than existing
requirements, DEQ's evaluation is complete and we can approve the implementation plan.

If the proposed code will meet the water quality and TMDL targets, but is less stringent than existing
requirements, it may be necessary to compiete an antidegradation analysis before DEQ can approve
incorporating the new code in a TMDL implementation plan or permit. DEQ water quality standards
include an anti degradation policy that requires DEQ to meet certain requirements before allowing a
pollutant source to use resen/e capacity in a waterbody (more information can be found on our website:
httD://www.oreaon.aov/dea/WQ/Pacies/Standards/antidegradation.asi3x). If an NPDES such as an MS4
permit will incorporate the changes, when the newer code is less restrictive, and the conditions of the
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older and more restrictive code are met, then DEQ would evaluate whether antibacksliding would
preclude adoption of the less stringent code in the permit (for more information see
http://www.deq.state.or.us/wQ/wapermit/docs/Anti-backsiidinaFAQ.pdf).

For the alternate case, where the proposed code language is not sufficient to comply with water quality
standards and TMDL aliocations, DEQ would be unable to approve the TMDL implementation plan
without additional information on how the city plans to achieve the allocations and water quality standards
through other regulatory or voluntary programs. First, DEQ would evaluate whether the proposed change
is more stringent than existing requirements and wiil thus move toward compliance with water quality
standards and TMDL allocations more quickly, Secondiy, DEQ would inquire whether other local
programs, codes or rules that in combination with the proposed code will result in a program that does
protect water quality and comply with TMDL allocations.

The steps outiined above demonstrate some of the challenges that a city is faced in adopting code
language that impacts water quality and is less stringent than existing codes, DEQ does not preclude the
adoption of iess stringent code. However, for these cases there are more steps required for DEQ
approval. In general, if one code or program that a DMA uses to protect water quality is relaxed, then
other programs or codes may need to be modified to become more effective in protecting water quality.

On May 4, 2015, the city of Lake Oswego presented preliminary results of their modeling efforts to
describe the impact of the proposed changes to the sensitive lands codes. The results are stili
preliminary and in draft form, so they have not yet been evaluated. The results do suggest that the
proposed code changes wili have small but detrimentai impacts to stream shade allocations, mercury,
total phosphorus and volatile so!ids. if this preliminary result is truly indicative of the final modei results,
DEQ will need to see more information about other programs, codes, or rules and regulations that in
combination with the sensitive lands code provide sufficient additional protection to meet the water quality
standards and TMDL allocations.

A geographic analysis was also completed to describe current shade conditions along the city's streams.
Again, these results are preliminary. However, they do suggest that current conditions in the city are
dose to meeting TMDL allocations in some areas of the city, and exceed the TMDL shade aiiocations in
others. This finding suggests the existence of other factors not yet identified that contribute to protecting
water quality within the city.

DEQ greatiy appreciates the work that the city of Lake Oswego has done to evaluate potential impacts of
the proposed code changes. We look forward to seeing the final model results and program descriptions.

Please feel free to contact Avis Newell if you have questions, or wouid like additionai information. She
can be reached at (503)229-6018, or Neweil.AvisOideg.state.or.us.

Sincerely,

Steve Mrazik, Watershed Manager
Northwest Region DEQ
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