
 

 
 
TO: Planning Commission 
 
FROM: Scot Siegel, Director of Planning and Building Services 
 
DATE: March 18, 2015 
 
SUBJECT: Natural Resources and Sensitive Lands Program Revisions – Work Session #5 

Metro Input and City Council update (PP 12-0002) 
 
 
ACTION 

No action is proposed. As requested by the Planning Commission, this is an update on the 
proposed revisions to the City’s Sensitive Lands regulations, a City Council goal. 
 
BACKGROUND 

The City is proposing a new Comprehensive Plan chapter entitled Healthy Ecosystems to 
replace current Plan provisions under Goals 5, 6 and 15. The City is also proposing to replace its 
Sensitive Lands regulations in conjunction with adoption of the Healthy Ecosystems chapter. 
The new plan chapter will provide the policy basis for replacing the Sensitive Lands regulations 
and making other improvements to the City’s natural resources program. 
 
The Planning Commission previously conducted work sessions and received public comment on 
individual elements of this work, as follows: 

• December 8, 2014 and January 12, 2015 – Code amendments for Habitat Protection 
Area (HPA) Overlay and Habitat Benefit Area (HBA) incentives. 

• July 28, 2014 – Code concepts for Habitat Protection Area (HPA) Overlay 

• July 14, 2014 – Code amendment for Water Quality Resource Area (WQRA) Overlay 

• June 30, 2014 – Healthy Ecosystems Chapter of Comprehensive Plan 

• May 12, 2014 – Sensitive Lands Revisions Update/Overall Approach 

At the January 12, 2015, Planning Commission work session, the Commission asked staff to 
contact Metro and request specific feedback on the HBA, HPA, and WQRA proposals. The 
Commission wanted to know if the current proposal is likely to meet with Metro’s approval and 
whether the City might use the Tree Code (LOC 55), among other non-Sensitive Lands 
regulations, and maintain compliance with Metro Title 13. 
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Attachment 1 contains the City’s letter to Metro, dated January 23, 2015, requesting 
comments. Metro’s response, dated February 11, is provided as Attachment 2. For the Planning 
Commission’s information, staff has also prepared an analysis of Metro’s comments, which is 
provided as Attachment 3. The analysis has been vetted by City staff and outside consultants, 
including legal staff working on the Sensitive Lands program revisions and the City’s water 
quality compliance plans for Total Maximum Daily Load (TMDL). 
 
Also, as an informational item only, Attachment 4 contains a copy of the most recent City 
Council report on a proposed tax reduction program for properties with the WQRA or HBA 
designation. At its study session on March 10, the Council discussed these programs, which are 
coordinated by the Oregon Department of Fish and Wildlife. 
 
DISCUSSION 

The Sensitive Lands regulations are comprised of two types of zoning overlay districts. The 
Resource Protection (RP) District applies to significant stream corridors and wetlands, and the 
Resource Conservation (RC) District applies to tree groves. These districts are part of the City’s 
compliance program under State Planning Goal 5 (Natural Resources) and Goal 6 (Air, Water 
and Land Resources Quality); any changes to them must continue to meet those goals, as well 
as Metro Titles 3 and 13. The presumption is that changes to the Sensitive Lands regulations 
that comply with Titles 3 and 13 would also comply with Goal 5. 
 
The City is proposing to repeal the existing Sensitive Lands overlays and replace them with a 
new Natural Resources Protection Program, as summarized below: 

1. Replace regulations for Title 3 protection. The proposed Water Quality Resource Areas 
(WQRA) overlay will replace the RP districts. The WQRA overlay, which is based on 
Metro’s Title 3 Model Code, would apply to water resource areas (e.g., streams and 
wetlands) on public and private properties. By following Metro’s Title 3 Model Code, the 
City believes it will maintain compliance with Title 3 and State Goal 5 where water 
resource areas are concerned, even as the riparian protection areas, or stream buffers, 
would be reduced in size. However, the City must also maintain compliance with water 
quality standards under the Clean Water Act and Department of Environmental Quality 
requirements for TMDL, consistent with State Goal 6 (Air, Water and Land Resources 
Quality). 

Status: The Planning Commission held a work session on the WQRA proposal on July 14, 
2014, and, last fall, the Engineering Department began its analysis of the draft 
regulations for consistency with water quality standards, in consultation with the 
Department of Environmental Quality (DEQ). Initial results from that analysis found that 
the proposed code changes would not significantly affect water temperature; the model 
indicated an approximate 2% increase in temperature. The criteria for TMDL compliance 
however require no degradation in water quality. 

The DEQ has requested clarification of the City’s methodology for water temperature 
modeling, particularly as related to shading over streams. The agency is also concerned 
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that the proposed code changes may impact the contribution, or loading, of other TMDL 
pollutants, including phosphorus, settleable volatile solids, and mercury. Just as 
vegetated stream buffers regulate stream temperature, they also help to filter and 
reduce the level of pollutants entering the water. Though it is important to note that 
phosphorus, volatile solids and mercury are also affected by other factors, such as 
fertilizer use, pet waste, and street cleaning practices. Engineering staff is providing the 
requested information to DEQ. 

The WQRA proposal that will be distributed for public review later this month will be 
similar to the version the Commission reviewed last year, but with some adjustments 
responding to the Commission’s input and comments from Metro. The proposal may 
need to be modified further to address any additional agency input. (See also, 
Attachments 1, 2 and 3.) 
 

2. Revised regulations for Title 13 resource protection in open space areas. The Habitat 
Protection Areas (HPA) overlay is proposed to replace the RC districts on public 
properties and private open space tracts, and includes both riparian and upland wildlife 
habitat under Metro Title 13. That title requires protection of riparian habitat, but not 
upland habitat unless the City had previously protected it under Goal 5; this is known as 
the “anti-rollback” provision of Title 13. The HPA overlay will not be located on private 
properties other than open space tracts. 

Status: The Planning Commission has held two work sessions on the HPA proposal. The 
first (July 28, 2014) was to review the general concept, and the second (January 12, 
2015) was to review the draft code. 

City staff has discussed the proposal with representatives of the Lake Oswego School 
District, Mountain Park Homeowners Association, and the City’s Parks and Recreation 
Department. These entities are responsible for the vast majority of public and private 
open space within the City limits. City staff prepared an analysis of properties that are 
not designated RC but might be considered for HPA designation. (This includes the draft 
HPA map the Commission received for prior work sessions.) The analysis generally found 
little opportunity for expanding sensitive lands-style regulations onto additional open 
space properties. There is very little land that could be considered riparian or upland 
wildlife habitat that is not already regulated by the RC district, or is except under Title 13 
and the sensitive lands code1, which would be designated HPA. The undesignated areas 
are primarily small, fragmented strips of land along street rights-of-way, or are 
developed and in active recreational or school use. Therefore, the HPA proposal will 
focus on properties or portions of property that are already designated RC.  
 
The HPA proposal that will be distributed for public review later this month will be 
similar to the version the Commission reviewed on January 12, 2015, but with some 

1 A resource located within the boundaries of a partition, subdivision, planned development, or lot line adjustment 
approved prior to August 21, 1997 that meets specific standards for protection under the development approval, per 
LOC 50.05.0102.b, is exempt under the Sensitive Lands regulations. 
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adjustments responding to the Commission’s input and comments from Metro. The 
proposal may need to be modified further to address any additional agency input. (See 
also, Attachments 1, 2 and 3.) 
 

3. Code incentives (to replace regulations) for Title 13 resource protection on private 
property. The HBA designation is proposed to replace the RC district on private 
properties other than open space tracts. The HBA designation is an incentive-based 
program for protecting and restoring habitat. Incentives include code flexibility for 
Habitat Friendly Development projects, funding for habitat enhancement, and a new tax 
reduction program for properties where resources are protected, which may include the 
HBA or WQRA designation. (See Attachment 4). The code incentives would apply only to 
former RC districts and areas where replacement of the RP district with the WQRA 
overlay results in reduced stream buffers. (Note: The HBA designation would not apply 
where the RC district is removed from private properties that are not further dividable 
and meet Metro’s criteria for de minimis change under Title 13. These are generally 
portions of tree groves that are not associated with a wetland and are not Title 13 
riparian wildlife habitat.) 

Status: On June 10, 2014, the City Council provided initial feedback on the HBA concept, 
indicating that it does not want HBA incentives applied over too large an area. The 
Council was also concerned that HBAs not shift from a voluntary program to a mandate 
over time. Therefore, as described above, the proposal is to limit HBAs to former RC 
districts where riparian habitat exists or stream buffers are reduced. 

On March 10, the City Council discussed two tax incentive/reduction programs 
administered by the Oregon Department of Fish and Wildlife. The Council directed staff 
to analyze the potential fiscal impact of the programs and pursue them in coordination 
with Clackamas County; the County must first adopt an enabling ordinance before cities 
within the county may participate in the programs. (See Attachment 4.) 

On July 28, 2014, the Planning Commission held a work session and provided input on 
an initial list of code incentives for HBAs. At that time, the Commission expressed 
concern about potential impacts on neighborhoods from allowing increased 
development intensity (e.g., density, lot coverage, etc.) as a code incentive for habitat-
friendly development. On January 12, 2015, the Commission reviewed the draft HBA 
code language, which provided a narrower set of incentives with protections for 
adjacent neighborhoods, consistent with the Council’s and Commission’s input. The 
Commission also asked staff to contact Metro and request feedback on the HBA, HPA, 
and WQRA proposals. The Commission specifically wanted to know what the City is 
obligated to provide in the way of incentives, and whether the Tree Code, by itself, 
would suffice as an alternative approach (replacing the RC districts) under Title 13. 

Attachment 1 contains the City’s letter to Metro (January 23, 2015) requesting 
comments. Metro’s response (February 11) is provided as Attachment 2. For the 
Planning Commission’s information, staff has also prepared a cursory analysis of Metro’s 
comments, which is in Attachment 3. One of the takeaways from Metro’s letter is that 
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the Tree Code by itself (without adding habitat protections to it) is not sufficient to 
offset the removal of RC districts from private property. While Metro’s speculation that 
the City is somehow weakening the tree code is unfounded, the Tree Code presently 
allows tree removal by right for new development projects with minimal limitations; 
and, it protects individual trees only, not tree canopy, forest understory, or habitat. 

The HBA proposal that will be distributed for public review later this month is similar to 
the version the Commission reviewed on January 12, 2015, with some adjustments per 
the Commission’s input and comments from Metro. The proposal may need to be 
modified further to address any additional agency input. 
 

4. Other components of the Natural Resources Program. In addition to the above 
described regulations and incentives, the proposed Natural Resource Protection 
Program contains the following elements, some of which the City already uses and 
would be expanded upon, consistent with Metro Title 13: 

• Technical assistance to property owners – expanded 

• Tax incentive programs – new (See Attachment 4.) 

• Acquisition and conservation easements – renewed, as the City has a history of 
open space acquisition 

• Restoration and enhancement – expanded and underway 

• Education and outreach initiatives – existing or expanded 

• Maintenance of other existing codes and development standards – existing 

The Commission will see all of the above elements in the context of the Comprehensive 
Plan/Healthy Ecosystems Chapter at its next work session in April. 
 
NEXT STEPS 

Staff is finalizing the Healthy Ecosystems Chapter and the WQRA, HPA, and HBA proposals 
based on input from the City Council, Commission, and Metro. A public discussion draft of the 
documents is scheduled for release at the end of March; the City will notify owners of property 
with sensitive lands, the neighborhood associations, the appropriate listserves (building 
industry, planning, etc.), and City advisory boards. Staff will seek input from the Natural 
Resources Advisory Board, Parks and Recreation Advisory Board and Sustainability Advisory 
Board, at scheduled board meetings prior to the first Commission hearing in May. 
 
ATTACHMENTS 

1. City Letter to Metro requesting comments, January 23, 2015 
2. Metro Letter to City with comments, February 11, 2015 
3. City Staff Analysis of Metro comments, March 16, 2015 
4. Tax Incentives for Water Quality and Habitat Areas (City Council Report, March 4, 2015) 





 

 
 
 
 
 
 

 

January 23, 2015 
 
Tim O’Brien, Principal Planner 
Metro 
600 NE Grand Ave. 
Portland, OR 97232 
  
Dear Tim, 
 
Thank you for your assistance in reviewing and commenting on the City’s 2014 Sensitive Lands 
code amendments. The City Council approved the amendments on December 16, 2014, and the 
changes went into effect January 15, 2015. 
 
The City has resumed work on the overall Sensitive Lands Program reforms. Metro recently 
received the City’s draft Water Quality Resource Area (WQRA) overlay zone, which is based on 
Metro’s Title 3 Model Code. I understand that you are reviewing it. Any comments by February 
6th would be appreciated. 
 
I have attached the current drafts of the Habitat Protection Area (HPA) overlay zone and 
Habitat Benefit Area (HBA) proposal, which in concert with existing regulations (e.g., tree code) 
and an enhanced restoration/incentives program, are intended to comply with Metro Title 13 
under MC 3.07.1330(B)(3).   
 
The Planning Commission reviewed the HPA and HBA documents on January 12 and had several 
questions about Metro requirements. I have conveyed Commission’s questions and provided a 
response to Miranda Bateschell’s earlier comments, below. (Ms. Bateschell provided her 
comments in an email dated August 7, 2014.) 
 
The City would appreciate feedback on whether the proposals are likely to comply with Metro 
code requirements. If not, we would like to know the burden of proof for compliance.   
 
Metro Comments and Response 
 

1. M. Bateschell: List of existing [HBA] incentives may not be enough and the comments 
from the City Council to reduce the incentives as listed in your staff report concerns us. 
To be comparable to existing SL regulations, Metro would need clarification on extent, 
source, and implementation of funding. 
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Response: The HBA incentives listed in the prior proposal have been refined based on 
input from the City Council and Planning Commission. The attached proposal includes 
incentives for habitat friendly development, and a potential tax reduction program for 
property owners who voluntarily protect natural resources. These programs can be 
administered with current staffing levels. The City Budget also contains a Habitat 
Conservation Fund, currently budgeted at $250,000, for habitat restoration and 
improvement projects in 2014‐15. The City Manager is recommending continued 
funding going forward. What is notable about this component of the program is the City 
already has a proven record of success. After adopting the Sensitive Lands program in 
1997, the City acquired several key open space areas through its open space bond, and 
undertook significant restoration projects. A summary of this work (which is ongoing) is 
attached, and a list of potential new projects is provided. The Habitat Conservation Fund 
may be used to leverage additional grant funds from agencies such as ODFW and Metro. 

 
2. M. Bateschell: We need to know what HCA H/M/L as well as upland RC would no longer 

be covered by WQRA or HPA. 
a. Please explain if they are designated HBA or nothing under new proposal. 
b. For the RC areas, was original designation for habitat value? If so, why no longer 

valuable 
c. For those now [to be] designated HBA, what “guarantee” do we have the 

resources will be protected?  
 
Response: All HCAs (H/M/L) on public land and on existing private open space tracts 
would be covered by HPA as generally shown on the attached maps, except where the 
land is already developed with buildings, parking lots, athletic fields, etc. 
 
In response to ‘a’, the HBA incentives would apply to private lands other than open 
space tracts, which would continue to be regulated. One option is to focus on former RC 
districts that are also within an HCA (riparian or upland); however, the City Council has 
concerns about identifying private properties on a map. The City might instead use its 
existing Tree Code for compliance with Title 13. Has Metro reviewed the Lake Oswego 
Tree Code? It has been effective in preserving tree cover and habitat, including areas 
outside RC districts, as approximately 45% of Lake Oswego is under tree cover, 
compared to 28% in Portland, and this percentage is growing. The language in MC 
3.07.1330(B)(3) refers to “proven programs”. The Tree Code is a proven program that 
provides habitat benefit beyond the current inventory of RC districts. It applies citywide, 
where the inventory of RC districts is limited and the RC regulations protect only 50% of 
designated tree groves. An update to the 2009 State of the Urban Forest is forthcoming, 
and the City is in the process of amending the Tree Code to make it more conducive to 
sustainable forest management on large tracts of land.  
 
In response to ‘b’, the original RC district designations in the 1990s were based on 
Habitat Assessment Scores. The City is not claiming the resources are no longer 
valuable. We are saying that there is a better—fairer and more effective – way to 
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protect and enhance them.  These areas will retain natural resource values through a 
combination of existing regulations, such as the tree code, City investment in 
restoration, and incentives to private property owners. (Please see the attached 
reports.) 
 
In response to ‘c’, I presume this refers to the substantially comparable standard in MC 
3.07.1330(B)(3). Can you please tell us what the burden of proof is for “demonstrating 
[the] alternative program will provide a certainty of habitat protection and 
enhancement to achieve its intended results”? The proposed Title 13 program is based, 
in part, on the Tualatin Basin Plan, which as you know uses a combination of water 
quality protection standards (proposed WQRAs), incentives for habitat‐friendly 
development (proposed HBAs), restoration capital projects (Habitat Conservation Fund), 
and volunteer activities (e.g., existing/ongoing work by friends groups, Backyard Habit 
Certification Program, Community and Urban Forestry educational workshops, etc.).  
 
How do we know when the standard of certainty is met? No program can “guarantee” 
full protection or preservation of any resource. A tour of Lake Oswego’s Sensitive Lands 
districts shows that even the current regulations have shortcomings. Existing RC districts 
frequently contain degraded resources (e.g., overgrown with invasive plants); the 
current regulations provide no incentive for private property owners to maintain or 
restore these areas. In fact, the code can be disincentive because some property owners 
fear that doing any work within a regulated area will trigger additional requirements. 
Conversely, there are many examples of developed and undeveloped properties in Lake 
Oswego with no Sensitive Lands regulations that are thriving and appear to have 
excellent habitat. The City is nearly built‐out, so it needs a resource protection program 
that encourages and facilitates restoration and enhancement, our “intended result”.  
 
The City Council would prefer to use a text‐based alternative approach to Title 13 
compliance on private property, not a map. Please confirm whether Metro code allows 
a text‐based approach in demonstrating compliance with Title 13 where the jurisdiction 
is using an incentive‐based program. 
 

3. M. Bateschell: We believe the WQRA should add a designation process for streams and 
springs (an option described in your staff report) 
 
Response: Please identify in the Metro code the requirement that city codes have a 
discovery provision for streams and springs. 
 

4. M. Bateschell: For the Exceptions for Encumbered Lots, there should be a statement that 
include[s] pre‐existing parcels or includes a date here (so you can’t subdivide to create an 
encumbered lot). If this exists within the subdivision section, please provide us with that 
language.  
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Response: As standard practice, the City does not allow the creation of fully 
encumbered lots. Those that exist typically predate the Sensitive Lands regulations. The 
exception for building on fully encumbered lots is in the code as a safety valve to avoid 
regulatory takings. If further clarification or direction in the code regarding the creation 
of fully encumbered lots helps the City demonstrate compliance with Title 3 (the only 
place where this would occur under the City’s new program) we can add it. 
 

5. M. Bateschell: We prefer the max intrusion for permitted development be 500 ft rather 
than 700 ft for alteration, expansion, replacement of primary dwelling unit (to remain 
consistent with the model ordinance). 

 
Response: The current code (LOC 50.05.010.2.c) contains the following exemption: 
“Alteration, expansion, or replacement of an existing primary dwelling unit where the 
footprint of the new intrusion is not more than 700 sq. ft. in the RP or RC district and is 
not closer to a protected water feature than the pre‐existing structure.” The City would 
prefer to retain that provision but will consider revisions if required to comply with 
Metro Code. 

 
Any input that you can provide on both the Title 13 proposal and the WQRA overlay by 
February 6 is appreciated. The City will be issuing a public discussion draft of the proposed 
amendments shortly thereafter and we would like to know that we have addressed your 
comments and Metro has no objections to the draft. 
 
Please call me with any questions. Thank you for your continued assistance. 
 
Sincerely, 

 
Scot Siegel 
Director 
 
Cc:  Scott Lazenby 
  David Powell 
  Jeff Condit  
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ATTACHMENT 3 
PP 12-0002 

 

 

City Staff Analysis of Metro Letter 2/11/15 

Page 1, Item 1 (part 1) 

Comment: Title 13 does not require protection of Class A & B upland wildlife habitat areas unless 
area is a “new addition to the UGB”. 

Response: Do not apply HBA incentives to Class A & B upland wildlife habitat within USB except 
where RC is proposed to be removed and the resource is subject to the no-rollback provision of Title 
13. Apply de minimis test to determine where RC districts are not subject to no-rollback. 

Page 1, Item 1 (part 2) 

Comment: Metro is concerned about the City’s ability to meet the “substantially comparable” 
standard (alternative approach) under Title 13. City must demonstrate “stable and continuing 
funding sources sufficient to support elements of the program that require funding” (Habitat 
Conservation Fund) 

Response: Adopt resolution signaling City Council’s intent to maintain funding. City Council intends 
to do this at the same time it adopts the new program (City Council input on March 10, 2015.) 

Page 2, Item 2 (part 1) 

Comment: “The HPA areas need to be shown on all public and private open space lands even if the 
land is already developed … as these parcels could be redeveloped in the future.” 

Response: Do not expand protections to public lands or private open space areas where no natural 
resources exist. Simply replace the current RC districts on public and private open space areas with 
HPA. This will increase protection of Title 13 resources without adding marginal areas/existing 
development to the resource inventory because the HPA development standards are more 
protective than those of the RC district. 

The City’s GIS analysis found that there is very little public land Metro designates Class I/II riparian 
areas (or Class A/B upland wildlife habitat) which is not already regulated with an RC or RP district. 
These areas are primarily developed with athletic fields, buildings, parking lots, etc. They are 
fragmented areas associated with the Tennis Center, LO High School, Oak Creek Elementary, and a 
handful of city parks, home owner association common areas, and developed rights-of-way. 

Page 2, Item 2 (part 2) 

Comment: Metro assumes (based on a news story in the Oregonian) that the City is making its Tree 
Code less stringent, and therefore questions whether relying on the Tree Code for Title 13 
compliance is a viable approach. If the Tree Code is used as a primary component of an alternative 
approach under Title 13, Metro says the City must demonstrate how it provides “substantially 
comparable protection and enhancement” of resources. Metro says proposed amendments to Tree 
Code must be completed prior to Metro making a determination on the merits of the Tree Code 
meeting the requirements of Title 13. 
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Response: Provide a copy of the proposed Tree Code amendment (large tracts) to Metro and clarify 
the City’s intent regarding potential future amendments. The City is not making the Tree Code less 
protective; it is amending it to make it more conducive to forest management on large tracts. The 
City will begin a community dialogue this spring to review other aspects of the Tree Code; however, 
the purpose remains, “to protect the wooded character” of the City. The focus might be on how to 
make the Tree Code less punitive for residents, and how to make the permit process more 
efficient/less time consuming. 

Page 2, Item 2 (part 3) 

Comment: Metro says City needs a map to implement HBA concept. “The HBAs need to correspond 
to, at a minimum, Metro’s Class I & II riparian habitat areas.” 

Response: This is consistent with input from outside counsel. Propose an HBA map that includes all 
former RC districts (not otherwise removed per de minimis criteria) and the riparian areas that are 
no longer protected with regulations because of the reduced buffer width under the WQRA 
proposal for private properties. 

Page 2, Item 3 

Comment: Metro confirms “there is no code requirement to have a designation [discovery] process 
for streams and springs.” 

Response: Do not create a discovery procedure for streams and springs. The process for designating 
any new water resource areas would be the same as for designating any new Goal 5 resource and 
would include an ESEE analysis. 

Page 2, Item 4 

Comment: Metro requests additional clarification regarding the creation of fully encumbered lots, 
and advises the WQRA overlay should not permit the creation of fully encumbered lots. 

Response: The City currently does not allow the creation of fully encumbered lots, and there is no 
proposal to change that policy. Clarify the code on this point. 

Page 2, Item 5 

Comment: Metro requests the City change the current code provision allowing 700 square feet of 
disturbance area within an RP/WQRA district for alteration, expansion or replacement of an existing 
structure. Metro would like the area reduced to 500 square feet, per the agency’s prior request in 
2010, and notes there is no provision for exempt disturbance area under Title 3. (The Title 13 model 
code exempts disturbances of up to 700 square feet.) 

Response: Change the proposed maximum disturbance area for WQRA to 500 square feet. The 
reduced disturbance area is appropriate as the WQRA proposal includes reducing stream buffers 
based on the Title 3 model code. Consider allowing small exceptions for mostly permeable surfaces, 
such as deck overhangs that allow light and water transmittance (e.g., metal grate surface). 
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Page 2, WQRA Overlay, Comment on page 4 

Comment: Primary water features as defined by Metro do not include rivers. 

Response: Remove proposal to regulate Willamette Riverfront with WQRA as the riverfront is 
already subject to the Willamette River Greenway Overlay, which covers a broader area and 
protects natural features, and there are few remaining undeveloped properties along the river. 

Page 2, WQRA Overlay, Comment on page 6 

Comment: Question about proposed methodology for slope measurement.  

Response: The proposed methodology is from Metro and corresponds to Metro code. Clarify text 
for consistency. 

Page 2, WQRA Overlay, Comment on page 7 

Comment: Width of vegetated corridors on private property needs to be 50 feet for primary water 
features and secondary water features with slopes greater than 25%. (Metro Title 3, Table 3.07-3) 

Response: Verify whether this is a legal requirement of Title 3. Lake Oswego measures vegetated 
corridor differently than Metro. Currently, the RP vegetated corridor width on slopes <25% for a 
primary water features (Class 1 Stream) is 30 feet (25 feet for secondary water feature (Class 2), plus 
a 10 foot construction setback, or 35-40 feet. However, because the measurement begins 10 feet 
from the stream centerline, not the ordinary high water mark (OHWM), as per Title 3, and Lake 
Oswego’s streams are typically very narrow, the ultimate width of the vegetated corridor today is 
close to 50 feet. Where slope exceeds 25%, for a primary water feature (Class 1 Stream) the 
required vegetated corridor is 30 feet from top of bank, plus 10 foot construction setback; this 
typically makes the total width greater than 50 feet on steeply sloping sites, because the top of bank 
is more than 10 feet from the ordinary high water mark, which is what Title 3 uses as the basis for 
measuring the vegetated corridor. 

Page 3, WQRA Overlay, Comment on page 10 

Comment: Provide rationale for changing approved prior for vesting date under subsection 5(1)(i). 
The proposed code would allow development within a WQRA if the development was approved 
before the effective date of the new code, instead of prior to August 21, 1997, the date in Metro 
Code. 

Response: The change in date recognizes the protection areas that predate the new code, e.g., open 
space tracts created for delineated RP districts prior to City repealing sensitive lands and adopting 
the WQRA overlay. It is similar to the exemption created in 1997 when the City adopted sensitive 
lands regulations for Goal 5 resources previously protected through development approvals. It 
makes sense to “update the date” because a development approval granted prior to adoption of the 
WQRA, under the RP district regulations, would have complied with the WQRA provisions. A 
property owner should not be required to prepare a new delineation, for example, if they want to 
build an addition onto a house and the water resource protection area is already established 
through the prior subdivision approval and plat. 
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Page 3, WQRA Overlay, Comments on page 11 (part 1) 

Comment: Same comment as on Page 2, Item 5: “Title 3 does not allow exempt intrusion into the 
WQRA for alteration, expansion or replacement of existing structures…”  

Response: Same response as for Page 2, Item 5. 

Page 3, WQRA Overlay, Comments on page 11 (part 2) 

Comment: Metro notes that Title 3 does not require replanting of exposed soil areas after removal 
of invasive plants, as proposed under subsection 5(1)(x): 

Removal of plants identified as invasive plants on the Lake Oswego Master Plant List. After such 
removal, all open soil areas greater than 25 square feet must be replanted with plants that meet the 
criteria in LOC XX. Removal of invasive plants and replanting over areas smaller than X thousand 
square feet do not require development review.  

Response: Remove above replanting requirement and instead reference erosion control 
requirements of Community Development Code and LOC 52 Erosion Control, as applicable. 

Page 3, WQRA Overlay, Comments on page 22 

Comment: “The alternatives analysis that is identified in Metro Code 3.07.340(B)(f) needs to be 
included in Section 6 Development Review. [It] is required prior to determining where and how the 
development would occur, not as part of the mitigation plan.” 

a. An alternatives analysis demonstrating that: 
i. No practicable alternatives to the requested development exist that will not disturb the WQRA; 

ii. Development in the WQRA has been limited to the minimum area necessary to allow for the 
proposed use; 

iii. The size, design, and location of the proposed development minimizes disturbance of the WQRA 
to the extent practicable; and 

iv. Adverse impacts to the WQRA will be mitigated pursuant to the standards in subsection X, 
below. 
 

Response: Concur, move alternatives analysis provisions from Section 9 to Section 6. 

Page 3, Habitat Friendly Development Incentives (HBA), page 1 

Comment: Include all private property that contains Class I or II riparian habitat in HBA. 

Response: Apply HBA incentives to former RC districts and areas where replacement of RP with 
WQRA leaves a gap in the riparian buffer, except where RC is proposed to be removed per de 
minimis test. See response to Page 1, Item 1 (part 1). 

Page 3, Habitat Friendly Development Incentives (HBA), page 2 

Comment: Who is qualified to delineate HBA? Does delineation occur only when development is 
proposed? 
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Response: Same person who is qualified to delineate HPA (or RC) would delineate HPA. This could 
be City staff, or a consultant with review by staff. It is a basic determination of contiguous tree 
canopy cover, similar to RC delineations today, so a scientific credential is not required. 

Page 3, Habitat Friendly Development Incentives (HBA), page 3  

Comment: Metro says the development code incentives the City has proposed (the core of the HBA 
program) are really alternative performance standards to be used in the avoidance, minimize and 
mitigation process. Metro does not consider them to be incentives for preserving habitat areas. 

Metro states, “Generally incentives for preserving habitat areas are monetary in nature and related 
to reduced fees or taxes.” However, Metro has questioned the City’s ability to meet the 
“substantially comparable” standard (alternative approach) under Title 13, per the comment on 
Page 1, Item 1 (part 2). City must demonstrate “stable and continuing funding sources sufficient to 
support elements of the program that require funding” (Habitat Conservation Fund) 

Response: Verify legal definition of “incentive” under Title 13 and clarify City’s intent regarding 
Habitat Conservation Fund. See response to Page 1, Item 1 (part 2). 

Page 3, Habitat Friendly Development Incentives (HBA), page 7 

Comment: Metro says “there are numerous habitat friendly development practices identified in 
Title 13 Table 3.07-13c that could be used to strengthen [the HBA program]. 

Response: The City analyzed the habitat friendly development practices recommended in Table 
3.07-13c in preparing the HBA draft. (We can provide that analysis to Metro.) The City already 
implements some of the practices through other code provisions. The proposed list reflects public 
comment and input from the Planning Commission and City Council.  

Page 4, General Comments, Item 1  

Comment: Provide a map of Title 13 riparian habitat class I & II with proposed HPA overlay and HBA 
designation to determine the amount and location of Title 13 resources that would not be included 
in proposed protection program. 

Response: Provide GIS analysis. This should include an estimate of those areas that Metro identifies 
as habitat which contain buildings, streets, and other lawfully established uses that predate Title 13. 
For comparison purposes, it would also be useful to provide a breakdown of tree canopy cover for 
Title 13 areas that are currently regulated as sensitive lands, and those that are not. While tree 
canopy does not directly correlate to habitat, it is one contributing factor. 

Page 4, General Comments, Item 2  

Comment: No-rollback provision of Title 13 “generally prohibits the amendment of local land use 
regulations that were adopted under Goal 5 prior to Dec 28, 2005 to protect [sic] habitat identified 
as upland wildlife habitat on Metro’s Inventory Map. Proposed amendments require analysis under 
no-roll-back provision.” Address applicability of Goal 5.  

Response: Provide legal analysis of no-rollback provision and proposal to amend City regulations.  
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TO: Kent Studebaker, Mayor 
 Members of the City Council 
   
FROM: Scott Lazenby, City Manager 
 Scot Siegel, Planning & Building Services Director 
 
SUBJECT: Tax Incentives for Water Quality and Habitat Areas 
 
DATE: March 4, 2015 
 
 
ACTION 
 
Provide direction to staff on policies and procedures for tax incentives. 
 
INTRODUCTION/BACKGROUND 
 
Last year staff provided the City Council with an update on the various elements of the 
Sensitive Lands reform package. This included a report on the State of Oregon’s programs for 
property tax reductions for properties that include riparian or habitat resources. These 
programs require the property owner to submit either a riparian management plan or a wildlife 
conservation and management plan for approval by the Oregon Department of Fish & Wildlife. 
Some members of the Council felt that this requirement might place too great a burden on the 
property owner, and the Council asked staff to look into the possibility of a tax incentive 
program specific to Lake Oswego. 
  
DISCUSSION 
 
Conversations with staff of the Clackamas County Assessor’s Office confirmed that while only 
local governments, and not the state, levy and receive property tax, the state government 
controls the property tax system. The only legal tax incentives are those provided through state 
law (e.g., enterprise zones, strategic investment zones, and the riparian and habitat programs). 
 
If a property can’t be divided or developed due to environmental restrictions, this is often taken 
into account when the Assessor sets the value of the land. In other words, the per-square-foot 
assessed value of the land is typically lower when the land includes restrictions such as stream 
buffers. So in this way, property tax payers already do get a break on their taxes when their 
land is restricted by environmental regulations. 
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Even though the City of Lake Oswego can’t change how land is assessed or taxed, the city can 
rebate or refund taxes it collects by simply paying property owners. For example, the City 
Council could by ordinance establish a policy of rebating the portion of the property tax the city 
receives from the land associated with water quality resource areas or habitat benefit areas. 
 
Suppose half of a home lot is within a water quality resource area, and the land makes up a 
third of the total assessed value of the property (with the building making up the other two-
thirds). Further suppose the city collects $2,500 per year in tax from this property. In this case, 
the city could rebate (i.e., pay the property owner) the share of the city’s property tax 
collection attributable to the WQRA land, or $416 ($2,500 x .333 x .5).  
 
The total cost of the city of such a program would depend not only on the size of the WQRA and 
HBA areas, but also on the answers to a number of policy questions. For example: 

• Would developers taking advantage of code incentives in HBAs also be eligible for a tax 
rebate? 

• Would property owners apply, or would the payments be automatic? 
• Would property owners receive a payment even if their land is assessed at a lower rate 

than nearby properties that don’t have similar restrictions? 
• The Habitat Benefit Areas, when finally enacted, might apply only to properties that can 

be developed through a land division (subdivision or partition), or more intensely 
developed in the case of commercial property. Would developers see the tax rebate as 
an incentive to set aside tree groves when it is the future homeowners that would 
receive most of the rebates? 

 
RECOMMENDATION 
 
There are several properties within Clackamas County which are participating in the state 
riparian or wildlife tax incentive programs. Bob Vroman, the County Assessor, notes that these 
properties had previously been outside the Metro UGB, but were later brought into the UGB. 
He also stated that the Board of Commissioners is considering adoption of an ordinance that 
would pave the way for allowing cities within the UGB to designate eligible properties. The staff 
of the Assessor’s Office also stated that the ODF&W requirements “are not onerous.” We could 
assist property owners by providing simple fill-in-the-blanks templates for their riparian or 
habitat management plans. The Council could set fairly liberal rules for eligibility; for example, 
by not setting a minimum lot size for wildlife tax incentives.  
 
For these reasons, we recommend that if the Council chooses to make tax incentives available, 
to use the existing programs rather than creating a custom city tax rebate program. 
 
Because these tax benefits would accrue to the owners of developed property rather than to 
developers, they would probably have little effect as an incentive for preservation of habitat 
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during land development in Habitat Benefit Areas. Therefore it may have limited use in 
demonstrating compliance with Metro’s Title 13. 
 
Next Steps 
 

1. Request that Clackamas County pass an enabling ordinance per state law requirements. 
2. Draft a city ordinance per ORS 308A that would make properties within mapped WQRA 

and HBA areas eligible for the state riparian and wildlife tax incentive programs. 
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