
 

 
 
TO: Lake Oswego Planning Commission 
 
FROM: Scot Siegel, Director, Planning and Building Services 
 
SUBJECT: Sensitive Lands and Natural Resources – Work Session #7 

(LU 15-0019, formerly PP 12-0002) 
 
DATE: May 1, 2015   WORK SESSION DATE: May 11, 2015 
 
 
On April 13, the Planning Commission (Commission) conducted a work session on proposed 
updates to the City’s Natural Resources Program, including amendments to the Comprehensive 
Plan and Sensitive Lands regulations. On May 11, the Commission will conduct what is 
anticipated to be its final work session to review the proposal in greater depth before 
conducting a public hearing on May 27.  
 
BACKGROUND 

When the Public Review Draft (PRD) published on April 1, 2015, the City notified owners of 
property with Sensitive Lands. Notice was also sent electronically to Metro and the State 
Department of Environmental Quality and Department of Land Conservation Development 
(DLCD), City recognized neighborhood association chairs, and subscribers to the following City 
email subscription lists: Conservation-Water Quality-Sustainability Updates, Natural Resources, 
Sensitive Lands Updates, All Boards and Commission, and City Council and Planning and 
Building Services Announcements. 
 
The PRD explains that the Commission will discuss the proposal and receive comments on April 
13 and May 11. It also states that the Commission will receive oral and written testimony at the 
May hearing, before making a recommendation to City Council. The City created a project 
webpage and interactive map for the PRD: 

http://www.ci.oswego.or.us/projects 
(Enter LU 15-0019 under “Search”.) 

 
DISCUSSION 

The PRD has generated community interest. The webpage and interactive map are being used. 
Over the past three weeks, staff has responded to phone calls and emails, and met with a 
handful of property owners. Mostly, residents and property owners want to know if the 
proposal, if approved, would remove sensitive lands regulations from their property or reduce 
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zoning restrictions. Generally, we have confirmed that to be the case. For example, in some 
instances, a sensitive lands overlay is proposed to be removed entirely [e.g., Resource 
Conservation (RC) district removed from a private property]; while in others the regulations 
would become less restrictive [e.g., replacing an Resource Protection (RP) district with the 
Water Resource Area (WRA) overlay for a streamside property]. Staff has informed callers that 
where an RC district is removed, generally, it would be replaced with a voluntary, incentive-
based program as provided by Metro Title 13.  
 
Public comment has also focused on needed refinements to the proposal. One caller observed 
that a wetland which had previously been delineated on his property as part of a development 
review approval was mapped incorrectly. The proposed WRA map was showing a wetland on a 
portion of the property (a parking lot and building) that the prior delineation had excluded. 
Staff was able to research this case and confirm the prior delineation, which had been prepared 
by a wetland biologist and verified in the field. This feedback was helpful, as it led staff to 
review the WRA map for similar discrepancies and make necessary corrections. It is important 
to note that the proposed WRA map is based on aerial photography, not field verification of 
individual properties, so this type of site-specific information from property owners is helpful.  
 
The City has also received calls from residents who are not eager to see the code changes 
adopted. For example, one resident of Forest Highlands said he was not concerned about the 
current or proposed regulations on his property. He indicated the overlay is “in a steep area 
that [he] would never develop.” His main concern was that the code might allow a neighbor to 
clear cut or develop their property. Staff informed him that under the new natural resources 
code the neighbor could remove more trees (e.g., for new construction or landscaping) and 
potentially build a house if the property is dividable. Staff further explained that the City’s Tree 
Code would continue to apply as it does today throughout the City, and the proposal provides 
incentives for habitat protection in new development. 
 
Update on Development of TMDL Plan  

The City’s Total Maximum Daily Load (TMDL) Plan is due June 30. However, final adoption of 
the proposed Natural Resources Plan and Code amendments may not occur until after June 30. 
In its letter of April 23, 2015 (Attachment 1), DEQ indicates the City will not receive another 
extension on submittal of its TMDL Plan, but the agency offers the following guidance:  
 

“DEQ recommends that DMAs [Designated Management Agencies, such as the City] 
submit revisions and amendments to their TMDL plans when they make substantial 
changes to their TMDL Implementation Programs. In this case, if the city of Lake Oswego 
is not able to finalize changes to their riparian ordinances prior to June 30, 2015, the city 
is encouraged to amend the TMDL implementation plan that is due on June 30, 2015 
once the final changes are in place.” 

 
As previously reported to the City Council and Planning Commission, the DEQ had questions 
about the City’s water quality modeling methodology. Since the Commission’s last briefing on 
April 13, staff has refined the model and received feedback from the agency. Staff has a 
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meeting scheduled with the DEQ on May 4 to receive more specific feedback and direction on 
riparian area protections.  
 
The City is required to demonstrate that any changes to the sensitive lands regulations will not 
degrade water quality. The Clean Water Act requires that City actions (including policy and code 
changes) do not have the effect of degrading water quality over time. Of course, simply 
changing the code does not immediately lead to the removal of vegetation or any increase in 
pollution, but the DEQ requires reasonable assurance that water quality will be maintained, 
that it will not be “degraded” as a result of reduced protection of riparian areas.  
 
The City must meet the Clean Water Act’s anti-degradation requirement both to satisfy the DEQ 
and to demonstrate to Metro that the proposed code changes meet Title 3 and State Goals 5 
and 6. Therefore, staff is evaluating the proposed stream/riparian buffers and examining 
alternatives, as necessary, to address these legal requirements. Toward this end, the City is: 
 

• Modeling shade within stream corridors, and evaluating how much of a reduction to 
vegetative buffers within riparian areas can occur while maintaining compliance with 
water quality standards. This analysis also takes into account gains in resource 
protection through the proposed Habitat Protection Areas overlay on public and private 
open space properties. 

 
• Refining the Habitat Benefit Areas (incentives) proposal so that it is very clear to the 

reviewing agencies and the community how the incentives program will operate in 
different contexts. (Shade within Habitat Benefit Areas is not counted for purposes 
TMDL or Metro Title 3 compliance.)  

 
• Documenting the criteria and methodology the City followed, per the DEQ’s and Metro’s 

input, for mapping and modeling the proposed changes. This is also in response to input 
received from the Planning Commission and Natural Resources Advisory Board. 

 
On May 11, staff will brief the Planning Commission on the above analysis, and provide a 
summary of any feedback received from the reviewing agencies. The above information will 
also be summarized for the public hearings before the Planning Commission and City Council. 
 
RECOMMENDATION 

The Planning Commission is not scheduled to take any formal action on May 11. The 
Commission should provide feedback and guidance to staff prior for the public hearing. 

 
ATTACHMENTS 
 

1. Letter from DEQ regarding TMDL Plan due date, 04/23/15 
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Oregon
Kate Brown/ Governor

Department of Environmental Quality
Northwest Region Portland Office/Water Quality

2020 SW 4th Avenue/ Suite 400
Portland/ OR 97201-4987

(503) 229-5263
FAX (503) 229-6957

TTY7H
April 23, 2015

Mayor Kent Studebaker
PO Box 369
Lake Oswego, OR 97034

RE: Implementation ofTualatm and Willamette River Total Maximum Daily Loads: Due Date
Confirmation for Revised TMDL Plan

Dear Mayor Studebaker:

The city of Lake Oswego was appointed as a designated management agency (DMA) under both the
Tualatm Subbasin (1988, 2001 and 2012) and the Willamette Basin (2006) Total Maximum Daily Loads
(TMDLs). As a designated management agency, the city of Lake Oswego is required to develop,
implement, and revise plans to implement the TMDLs. The city of Lake Oswego has complied with the
DEQ orders, and has submitted implementation plans as required in 2003 and 2008 (for the mercury
TMDL only).

The Tualatin and Willamette Basin TMDLs require DMAs to revise their TMDL Implementations every
5 years, with revisions due in March of 2014 and 2019, respectively. DEQ evaluated and approved a
request from the City of Lake Oswego to postpone submittal of their 2014 TMDL Implementation Plan
Revision; DEQ provided the city of Lake Oswego with an extension until June 30, 2015, to submit the
revised plan.

The city of Lake Oswego has requested extensions for the deadline to file the March 2014 TMDL
Implementation Plan revision three different times, most recently because of the city's plans for a

substantial revision of its Sensitive Lands Ordinance. This ordinance provides the basis for addressing
the temperature TMDL allocations for both the Tualatin and Willamette TMDLs. The city is developing a
model based on a geographic information system based and newly acquired LIDAR data to predict the
impacts of the proposed changes to the ordinance.

The city of Lake Oswego has been working with DEQ staff, and continues to coordinate and consult with
DEQ on the model, as requested by DEQ. In granting the delayed submittal date, DEQ also requested
that the city of Lake Oswego continue to implement the TMDL Implementation Plan that is currently in
effect, and to identify specific milestones and ways to measure success for TMDL Implementation. The

city of Lake Oswego has continued to meet these requests.

The TMDL Implementation Program is an adaptive management program; designated management

agencies are expected to modify their TMDL program and plan through time to improve implementation
measures over time. For this reason, DEQ adopted requirements for designated management agencies to

submit revised plans every five years. Due to requirements laid out by DEQ in series ofTMDL orders,
the most recent TMDL Implementation Plan for temperature that DEQ has from city of Lake Oswego
dates back to 2003. Due to the age of the TMDL Implementation Plan that DEQ has on file for the city of
Lake Oswego, DEQ will not entertain another extension for the due date for TMDL Implementation Plan
Revision. WTiether the proposed ordinance changes have been adopted or not, DEQ requires the city of

Lake Oswego to update their TMDL Implementation Plan by June 30,2015.
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The city of Lake Oswego submitted a clear and concise annual TMDL report in November, 2014. As
requested, the report included measurable goals, and reported on implementation activities using the

matrix format preferred by DEQ. This report identified the 7 TMDL Implementation Plan requirements.
DEQ requests the city to submit a revised plan that identifies up to date activities by the city of Lake
Oswego, and identifies milestones that the city plans to reach by the next five year review date (2019). A
plan that includes these elements will be sufficient to meet the plan revision requirements.

While DEQ requires DMAs to update their TMDL plans on a five year schedule, DEQ recommends that
DMAs submit revisions and amendments to their TMDL plans when they make substantial changes to
their TMDL Implementation Programs. In this case, if the city of Lake Oswego is not able to finalize
changes to their riparian ordinances prior to June 30, 2015, the city is encouraged to amend the TMDL
implementation plan that is due on June 30, 2015 once the fmal changes are in place.

Please feel free to contact Avis Newell of our staff if you have any questions about the TMDL
laiplementation Plan revisions. Avis can be reached at NEWELL.Avis(%deq.state.or.us or (503)229-6018.

Sincerely,

Steve Mrazik
Manager, Watershed and 401 Certification Section

Electronic CC:
Tom Linley, Perkins Coie
Teresa Jacobs, Perkins Coie

Anne MacDonald, city of Lake Oswego
David Powell, city of Lake Oswego
Scott Lazenby, city of Lake Oswego
Jeffrey Condit, Miller Nash
Nina DeConcini, Administrator, NWR DEQ
Doug Drake, Lower Willamette Basin Coordinator, NWR DEQ
Avis Newell, Tualatm Basin Coordinator, NWR DEQ
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