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Mayor Jack Hoffman called the Special City Council meeting to order at 6:01 p.m. on 
June 26, 2012, in the City Council Chambers, 380 A Avenue. 
Present: Mayor Hoffman and Councilors Olson, Tierney, Jordan, and Kehoe.  

Councilors Gudman and Moncrieff were excused. 
Staff Present: David Donaldson, City Manager; Evan Boone, Deputy City Attorney; 

Catherine Schneider, City Recorder; Brant Williams, Assistant City Manager; 
Jane Blackstone, Economic Development Manager; Jordan Wheeler, 
Assistant to the City Manager; Jackson Hite, Kincaid Intern; Dennis Egner, 
Long Range Planning Director; Andrea Christenson, Natural Resources 
Planner; Guy Graham, Public Works Director; Megan Phelan, Human 
Resources Director 

  
3. COUNCIL BUSINESS 
3.1 Award Personal Services Contract for Surveying Services for the Boones Ferry Road 

Boundary Survey Project 
Ms. Rooney explained that this project was a Council priority for this current fiscal year (FY), to 
fund the necessary survey work to determine existing and future right-of-way in compliance with 
the Lake Grove Village Center Plan.  The Qualifications Based Selection process implemented by 
the State effective January 1, 2012, was used for the first time.  She described how the process 
works.  The proposal before Council will identify the right-of-way lines.  It will also estimate impacts 
of the proposed future alignment on each property and prepare for a formal record of right-of-way 
survey that will be filed with Clackamas County.  This will offer a significant benefit for future 
development, whether or not the road project goes through.  Noting that funding is available for the 
scope of the current project, she reviewed the approach to current and future funding. 
Councilor Olson asked for clarification of funding for contingency services in an amount less than 
the City Manager’s signing authority.  Ms. Rooney explained that because this is such a large 
project, staff would come back to Council before spending extra funds.  She advised that the 
project will take about six months to complete.   
Councilor Tierney asked if the intention was to define location of the existing right-of-way or if a 
preferred right-of-way would be defined, as well. 
Ms. Rooney responded that both will be addressed.  The current right-of-way and centerline 
locations will be identified, since this is a concern of many people.  The intended new right-of-way 
will be overlaid, followed by some adjustments.  Impacts will be identified, property by property.  
However, the project does not involve taking or vacating property.  Rather, it will provide a guide 
for the need to either purchase or vacate property.  The number of properties involved is not 
known, and this process will provide a much closer estimate of impacts.  In response to Councilor 
Tierney’s question, she recalled that an anticipated cost of right-of-way acquisition was included in 
the project costs. 
Mayor Hoffman asked if physical marking would be done on properties to show right-of-way 
location.  Ms. Rooney pointed out that this is a contingency item, but staff planned to make this 
decision based on outcome of the bond measure vote in November. 
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Councilor Jordan commented that she believes it is important to move forward with the project 
regardless of the bond measure outcome and other factors because property owners need to have 
a clear understanding of current and proposed right-of-way.  This can inform their decisions about 
development in terms of keeping or selling their property.  Ms. Rooney observed that the project 
will provide specific information to guide future development, even though right-of-way would not 
be marked out on the street at this time. 
Councilor Tierney moved to award a Personal Services Contract to Harper Houf Peterson 
Righellis, Inc. (HHPR) for Boundary Surveying Services for the Boones Ferry Road 
Boundary Survey Project in the amount of $191,970.  Councilor Kehoe seconded the 
motion.  A voice vote was taken, and the motion passed, with Mayor Hoffman and 
Councilors Olson, Tierney, Jordan, and Kehoe voting ‘aye’.  (5-0) 
3.2 Award a Public Improvement Contract for Construction of the A Avenue 

Rehabilitation Project 
Ms. Rooney observed that a low-bid process is required for determining the provider of 
construction services, as opposed to the Qualifications Based Selection process for engineering 
services.  Only one bid was received, from Kerr Contractors.  Since it was considered to be 
responsive and relatively close to the engineers’ estimate, staff recommends that the City move 
forward.  She attributed the reason for receiving only one bid to two factors:  (1) larger companies 
are engaged in preparing bids for Oregon Department of Transportation (ODOT) and larger 
municipalities’ projects; and (2) smaller contractors may be having difficulty in “fronting” money, as 
it may be almost two months from the time they start a project to the time they get the first progress 
payment from the City.  The economy may be an influence.  Because Kerr Contractors’ bid was 
responsive and they are the contractor performing the City’s waterline work on A Avenue and 
several other locations, staff recommends that Council approve the award. 
The project is to start as soon as possible after July 9 and be completed by Labor Day.  In 
response to questions, Ms. Rooney explained that the project was budgeted between $1.1 and 
$1.2 million in the Capital Improvement Plan (CIP).  There is an additional $400,000 for annual 
pavement preservation which was deferred this year in order to have a cushion for the A Avenue 
project.  With next year’s CIP, there are dollars set aside for annual preservation, but the exact 
amount was not known until last week. 
Councilor Tierney observed that the annual preservation program is critical.  He suggested 
considering a change to the payment process for contractors or at least assessing the risk of 
changes to accommodate their cash flow constraints.  This might encourage smaller firms to 
participate in the bid process, possibly resulting in lower prices.  Mr. Boone described the current 
remittance process and the risks associated with such changes.  Ms. Rooney reiterated that the 
bid on this project was reasonable, given its size and complexity.  Acknowledging this, Councilor 
Tierney advocated assessing the risks of a revised payment process in order to encourage more 
and potentially lower bids. 
Mr. Graham commented that he was aware that this issue has been raised, and that Ms. Rooney 
and Crystal Shum, Associate Engineer, have had discussions with ODOT.  There are ways of 
bidding and options that may allow the City to assume some of the risk that could reduce its effect 
on the contractor.  Although there are purchasing rules that the City must follow, these ideas would 
be worthwhile for the City to explore. 
Councilor Jordan, noting that contractors probably already have necessary equipment and have 
to pay their employees, proposed that the City try to reduce the amount that contractors must pay 
in up-front costs for materials.  This assumes that the contractors are bonded. 
Mr. Graham responded that opportunities for purchasing materials might be available through 
cooperatives.  This would enable the City to achieve economies of scale through purchase of 
materials like asphalt in a group, perhaps with other cities. 
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Councilor Kehoe moved to award a Public Improvement Contract to Kerr Contractors, Inc., 
for the A Avenue Rehabilitation Project in the amount of $1,397,892.  Councilor Jordan 
seconded the motion.  A voice vote was taken, and the motion passed, with Mayor Hoffman 
and Councilors Olson, Tierney, Jordan, and Kehoe voting ‘aye’.  (5-0) 
3.A Introduction of Kincaid Intern, Jackson Hite 
Mr. Donaldson stated that this is the sixth year of the Kincaid Intern program, adding that both 
Jordan Wheeler and Cate Schneider were Kincaid Interns.  The internship is named after Bob 
Kincaid, longtime Lake Oswego Assistant City Manager.  Each year there are between 20 and 25 
applicants for the position.  The Kincaid family is actively involved in the process and in funding the 
position, with additional donations being received yearly for use towards the internship.  Mr. Hite 
graduated from the University of Oregon a year ago, and wanted some practical experience in the 
planning field.  He worked in the Polk County Planning Department, but decided he would rather 
be a city manager.  He applied for and received a full scholarship to the University of Southern 
California for his master’s degree.  While in college, Mr. Hite got involved with his neighborhood 
association in Eugene, and at his third meeting was named chair of the association.  He also 
served a city internship while in California, and is a native of Modesto, California.  Mr. Hite will be 
with the City through the middle of August, and then will start graduate school in Los Angeles. 
Mr. Hite observed that he is enjoying his time with the City and is looking forward to working on his 
assigned projects.  Council members expressed their welcome. 
 
3.3 Resolution 12-38 – A resolution of the City Council of the City of Lake Oswego 

Adjusting the Compensation for Management and Confidential Employees Not 
Represented by a Bargaining Unit 

Ms. Phelan recommended the adoption of Resolution 12-38, authorizing a cost-of-living 
adjustment increase of 2.9% effective July 1, 2012, for non-represented management and 
confidential employees of the City.  In addition, these employees would begin to contribute 7.5% of 
the monthly health insurance premium, which is a 2.5% increase from their current 5% contribution, 
also effective July 1.  This requirement would also include the two Charter Officers that currently 
pay toward the health insurance premium.  This is the City Manager and the City Attorney. 
The total cost for this in the 2012-2013 FY budget would be approx $224,000.  She observed that 
Council might recall that during the budget planning process, the budget included a 3% cost-of-
living adjustment for non-represented management and confidential staff.  The 2.9% increase, 
which would be offset by the higher premium contribution amounts, equals the $224,000. 
 
Councilor Tierney moved to adopt Resolution 12-38.  Councilor Jordan seconded the 
motion.  A voice vote was taken, and the motion passed, with Mayor Hoffman and 
Councilors Olson, Tierney, Jordan, and Kehoe voting ‘aye’.  (5-0) 
Councilor Jordan noted for the record that management employees are paying a larger 
contribution of their health insurance, which is an important step to recognize.  She thanked the 
management employees for paying part of their own health insurance premiums.   
3.4 Ordinance 2597 – An ordinance of the City Council of the City of Lake Oswego 

Amending Ordinance 2578 (AN 11-0004) to Correct a Scrivener’s Error in the Text of 
the Legal Description, replacing an incorrect legal description with the Correct Legal 
Description.  13601 Goodall Road 

Mr. Espe explained that the word scrivener is a fancy word for a writer.  This amendment corrects 
an error in the legal description of Ordinance 2578, which was for the annexation of 13601 Goodall 
Road.  Ordinance 2578 contained the incorrect legal description, even though there were 
references in the original Staff Report to the correct legal description. 
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Councilor Tierney moved to adopt Ordinance 2597.  Councilor Olson seconded the motion.  
A voice vote was taken, and the motion passed, with Mayor Hoffman and Councilors Olson, 
Tierney, Jordan, and Kehoe voting ‘aye’.  (5-0) 
4. STUDY SESSIONS 

4.1 Amendments to the Community Development Code, Comprehensive Plan Map, and 
Zoning Map to Remove the RC District Designation from Isolated Tree Groves on 
Private Property (LU 12-0012/Ordinance 2589) 

STAFF REPORT 

Mr. Egner introduced Andrea Christenson, Associate Planner/Natural Resources Planner, who will 
make a short presentation on the issue of isolated tree groves.  A hearing is scheduled in two 
weeks, so staff hopes to identify any issues Councilors have and answer questions in preparation 
for the hearing. 

Mayor Hoffman asked if the Planning Commission had approved the recommended changes in 
their meeting the previous evening.  Mr. Egner advised that the Planning Commission had 
adopted their findings, which supported their earlier decision not to move forward with the changes.  
This will be covered by Ms. Christenson in her presentation. 

Ms. Christenson explained that the study session would address the proposal to remove the 
Resource Conservation (RC) District designation from isolated tree groves on private property.  
The proposal has two parts:  a Code amendment to change the criteria for designating and 
removing an RC District, and a Comprehensive Plan Map and Zoning Map amendment set to 
remove the RC District from the 45 eligible properties. 
The idea for this proposal originated in July, 2010, when Council adopted a series of revisions to 
the City’s Natural Resources Protection Program.  Included in Resolution 10-51A was direction to 
“Consider removing small, isolated tree groves from the overlay zone on private property, not 
including private, dedicated open space”.  Council returned to this topic in January, 2012, and 
directed staff to initiate the process of removing the RC District designation from isolated groves on 
private property. 
The current Code does not allow an RC District to be removed simply because the tree grove is 
considered isolated.  Therefore, staff prepared a Code amendment, which has three parts.  First, it 
revises the definitions of “associated tree grove” and “isolated tree grove”.  It then modifies the 
criteria for applicability of the RC District to exclude isolated tree groves on private property.  
Finally, it adds a criterion for removing an overlay district designation. 
The current Code definition states that an associated tree grove is contiguous with the boundaries 
of a designated stream corridor or wetland.  The use of the word “contiguous” does not include tree 
groves that may be connected to one of those water resources by another tree grove.  So, staff 
proposed changing the definition as follows:  “A tree grove is associated if any portion of its subsite 
is contiguous with a Resource Protection (RP) District (stream corridor or wetland), or is contiguous 
with a tree grove that itself is contiguous with an RP District.  A tree grove subsite is a unit of 
analysis in the Natural Resources Inventory, as existing or as updated.” 
Councilor Olson noted, with Ms. Christenson’s concurrence, that this proposes to change the 
definition of an associated tree grove, which currently states that a tree grove not connected with 
the water resource directly is not considered an associated tree grove.  Ms. Christenson clarified 
that a tree grove connected to a tree grove which is connected to the water resource would now be 
considered an “associated” tree grove. 

Councilor Olson asked if the effect of this change would be to expand the number of tree groves 
in Lake Oswego that would be considered tree groves under the Sensitive Lands provisions of City 
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Code.  Ms. Christenson explained that the definitions of associated and isolated groves are not 
related to whether a tree grove is eligible for an RC District designation.  Although they are existing 
definitions, they are not actually used in the Sensitive Lands portion of the Code.  Therefore, the 
current criteria do not relate to whether or not the tree grove is connected to or is contiguous with 
water.  This proposal would introduce that connection.  It would enable removal of isolated tree 
groves from an overlay district designation. 

In addition to incorporating tree groves that are connected, the proposal clarifies how to classify 
tree groves that are evaluated as a unit but that are divided into multiple sections.  This is the 
reason the term “subsite” is introduced.  It explains that a tree grove is considered associated or 
isolated based on the entire unit.  “Subsite”, a term that comes from the Natural Resources 
Inventory, was the original unit of analysis to determine whether a resource is significant.  Habitat 
Assessment Score (HAS) rankings and scenic value rankings are performed at the subsite level, 
and resources are generally mapped by subsite.  For example, one of the green RC Districts on 
the Comprehensive Plan Map denotes a subsite.  The purpose of this is to make the determination 
of “isolated” or “associated” based on the whole resource, not on little pieces of it.  By expanding 
the definition of “associated”, the City can keep the definition of “isolated” very simple:  anything 
that is not an associated tree grove becomes an isolated grove, but those that are connected are 
incorporated in the first category. 

The second part of the proposed Code amendment is to change the applicability criteria, which 
really determine whether a tree grove is eligible for an RC District.  She displayed a slide showing 
the significance criteria alluded to earlier (also discussed in Council packet, p 63-64).  Currently the 
criteria call for a HAS ranking of at least 35 or a “High” ranking for scenic value.  The proposal 
retains these criteria, but adds the new criterion of a relationship with a protected water resource.  
To do that, the proposal retains these criteria for associated tree groves and some isolated tree 
groves, but only those isolated groves that are located on public property, that are on a private 
designated open space tract, or that are on property brought into the Urban Growth Boundary 
(UGB) after July, 2012.  The result of this would be that isolated tree groves that are located on 
private property currently within the UGB would no longer be eligible to be included in an RC 
District, regardless of their HAS or their scenic value. 
This differentiation between locations inside or outside the UGB was not included in staff’s original 
proposal.  However, Metro pointed out that Title 13 requires the protection of upland habitat on 
areas that are added to the UGB.  So, if an area like the Stafford Urban Reserves is ever annexed 
to the City in the future, the City would have to protect the upland habitat identified in Metro’s 
inventory, even if that happens to be an isolated tree grove located on private property.  That is 
why this element is included in the criteria.  It will apply to any future mapping. 

To remove an RC District designation from isolated groves that are already mapped, the criteria for 
removing an overlay district also have to be modified.  Therefore, the proposed amendment adds 
an additional criterion that essentially mirrors the applicability criterion.  It says that the overlay 
district can be removed if a tree grove is an isolated tree grove not located on one of those 
categories where we want to maintain the RC District (i.e., it is not on public property, on a private 
designated open space tract, nor on property brought into the UGB in the future).  What that leaves 
is essentially private properties that are currently located within the UGB. 
As proposed, this Code amendment would apply to six designated tree groves.  Their HAS 
rankings range from 27 to 47, and a total of 8.2 acres of RC District could be removed from the 
private properties on which those tree groves are located.  The amendment would also impact how 
the City processes any future designations, including the pending City-wide update to the Natural 
Resources Inventory. 

There are 19 potential isolated groves in the updated Natural Resources Inventory, and at least 15 
of those are at least partly located on private property.  Those groves have a HAS ranking ranging 



City Council Special Meeting Minutes Page 6 of 19 
June 26, 2012 

from 36 to 68.  The point of bringing this up now is that if the City proceeds with the Code 
amendment, those groves would not be mapped in the future. 

She than reviewed the six tree groves specifically impacted by the Code and Comprehensive Plan 
Map amendments, noting that the purpose of the Map amendment is to actually remove the RC 
District designation; the Code amendment sets it up, and the Map amendment actually removes it. 

• Tree Grove (TG) 13 has a HAS of 38 and is located on eight private parcels.  It is 
considered isolated because the closest RP District is W-35, located across Goodall Road.  Under 
the proposal, two acres of the RC District (in this case, the entire tree grove) would be removed.  
The Staff Report materials (p 75 of Council packet) note that TG-13 is adjacent to a wetland that 
was inventoried previously by the City, but that wetland received a HAS ranking of 17; therefore, it 
was considered insignificant from a Sensitive Lands perspective and is not mapped or designated 
with an RP District. 

Mayor Hoffman and Councilor Tierney inquired about any relationship between this tree grove 
and Council discussion involving open space as a condition of a recent land use application.  No 
connection to TG-13 was identified.  In response to Councilor Olson’s concern about proximity of 
TG-13 to a recently-annexed property that Council designated for a Sensitive Lands overlay, Ms. 
Christenson advised that this property contains the RP District lands located across Goodall 
Road.  As such, TG-13 would be regarded as isolated.  Mayor Hoffman asked if there were other 
RC District tree groves in this area.  Mr. Egner replied that further north there were tree groves that 
connect to a branch of the stream, but that TG-13 was not connected to it, affirming TG-13 as an 
isolated grove. 
Councilor Tierney observed that Metro’s comments indicated that removal of the RC District 
designation from TG-13 does not appear to meet their de minimis standard.  Ms. Christenson 
confirmed this, explaining this was primarily because two of the parcels that are currently located 
within the City are large enough to be subdivided, or at least divided.  That level of potential 
development would be greater than de minimis, and therefore removing the RC District overlay 
would have a larger impact and would not meet the de minimis standard, in Metro’s opinion. 

• TG-23 has a HAS of 27, which is below the threshold.  It was designated because it has 
high scenic value.  It is located on 11 private parcels and one public open space parcel.  The 
closest RP Districts are wetlands W-6 and W-7, located to the southeast, across Boones Ferry 
Road and the train tracks.  The proposal would remove 2.5 acres of RC District out of 3.5 acres 
total.  Metro said that this tree grove is not covered by their no-rollback provision.  The provision 
would not apply because the City designated this tree grove based on its high scenic value, and 
the no-rollback provision is designed to address habitat value.  Since it is not applicable, this tree 
grove could be removed. 

Councilor Olson asked if this was Metro’s actual opinion, and Councilor Tierney responded that 
this was documented in Metro’s letter of June 22.   

TG-24 has a HAS of 44 and is located on 11 private parcels.  The closest RP Districts are wetlands 
and a stream corridor to the north, across many developed properties, and 2.2 acres of RC District 
would be removed.  This is the whole grove because it is all on private property.  Metro said that 
their no-rollback provision also does not apply to this grove because it is located in unincorporated 
Clackamas County, and their review is based on a potential change in development.  Currently, if 
this grove or these properties are developed, Lake Oswego’s RC District regulations do not apply 
because it is not yet in the City. 

Mayor Hoffman pointed out that development could not take place on these properties until such 
time as they were annexed to the City.  Mr. Egner agreed, but noted that the property owners 
currently could choose to cut down trees.  Councilor Jordan asked about the County’s tree 
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removal criteria, and Mr. Egner noted that, despite discussions, there were no County criteria to 
restrict this.  He confirmed that in order to develop these properties, owners would have to first 
annex them to the City and connect to the sewer.  Councilor Olson asked why the Sensitive 
Lands Overlay had been placed originally, and Mr. Egner affirmed this was because of the HAS 
ranking of 44 assigned to the tree grove.  Councilor Jordan opined that the area was already 
largely built out, but there was possibly one lot that might be partitioned; the other lots were quite 
narrow. 

Councilor Olson asked if anyone was aware of a development application or other plans on these 
properties.  Mr. Egner did not believe there was anything planned. 

• TG-30 is currently located on two private parcels.  Much of this original resource was 
removed for development, but prior to that it had a HAS ranking of 47.  The closest RP Districts are 
stream corridors to the north and to the south.  A total of one acre of RC District would be removed, 
which is the entirety of TG-30.  Metro said that this one also is not governed by the no-rollback 
provision because it is not shown as upland habitat in their inventory map, and so they are not 
concerned. 

Councilor Jordan noted that this is part of the Centerpointe development, so she does not expect 
that removal of trees is contemplated.  She observed, and Mr. Egner agreed, that the area was 
largely landscaped at this point. 

• TG-31 has a HAS of 37 and is located on five private parcels, but the majority of the area is 
publicly owned.  The closest RP District is stream corridor W-63A to the southeast, and this 
proposal could remove .2 acres of this RC District, out of 1.3 acres, because it would only be 
removing the sections that are on the private properties.  Metro said that that would in fact be de 
minimis and that this qualifies under the standard. 

• TG-32 is very similar, with a HAS of 35, located on eight private parcels, but the majority is 
in public ownership.  The closest RP District is to the southeast, and there is a wetland, a stream to 
the southeast and a wetland to the east, across Fosberg Road.  There is a drainage channel within 
the tree grove, on the western half of the public property, but it is not designated as an RP District, 
and so this would be considered isolated from any designated stream.  Of 1.3 acres total of RC 
District, .3 acres could be removed. 

Mayor Hoffman asked if the publicly-owned portion of TG-32 was City property.  Ms. Christenson 
advised that part of it was owned by the City, pointing out the larger Park and Natural Area (PNA) 
parcel (p 91 of Council packet).  Mayor Hoffman asked if the City acquired the parcel through 
purchase or donation.  Councilor Jordan stated that this was probably part of the subdivision 
requirement when Westlake was developed, and Ms. Christenson agreed. 

Resuming her report, she explained that the proposed Code amendments must comply with 
applicable approval criteria, which include the City’s Comprehensive Plan policies, Title 13 of 
Metro’s Functional Plan, and several statewide planning goals.  Many of these criteria call for the 
protection of natural resources, including upland tree groves, in certain cases.  Council could 
determine that the proposed amendment complies with these criteria, based on a City-wide 
analysis and on these reasons:  (1) Only 1.6% of all mapped RC Districts would be removed; and 
(2) Under the proposal these RC Districts would be removed from isolated tree groves, which 
provide fewer environmental benefits than associated groves.  For example, isolated tree groves 
don’t provide as much flood control, water quality enhancement benefits, or wildlife habitat 
connectivity.  So, Council could make the determination that removing the isolated tree groves 
from these private properties would have a negligible impact on the protection of natural resources 
as a whole. 



City Council Special Meeting Minutes Page 8 of 19 
June 26, 2012 

However, Metro, the Natural Resources Advisory Board (NRAB), and the Planning Commission 
disagree with that particular analysis.  In addition to their discussion of de minimis standards, 
Metro’s comment letter expressed one overriding concern about creating different standards for 
public and private land:   this approach conflicts with the region’s desire to protect the land with a 
consistent methodology, something that applies both to public and private land.  Metro suggested 
that, rather than stating “public property” as the current Code amendment does, if the amendment 
is more specific to public open space, it could be more in line with how Title 13 actually 
differentiates among properties within the UGB. 

Secondly, Metro’s letter explained Title 13’s “no-rollback” requirements, which mean that removing 
an RC District overlay can allow no more than a de minimis increase in the amount of development 
that could occur in areas identified as upland wildlife habitat.  This is the heart of the matter.  Metro 
advised that this determination must be made on a tree grove-by-tree grove basis, not on a City-
wide basis. 

Based on Metro’s comments, removing the RC District overlay from TG-13 does not meet the de 
minimis standard, but the RC overlay could be removed from the other five groves, where the 
effect would either be de minimis or it does not apply.  Their conclusion after the analysis was that 
the Code amendment as written is too broad because it doesn’t provide for that level of de minimis 
determination.  Not all of the tree groves incorporated by this version of the proposed amendment 
are de minimis, so therefore the Code and Map amendments as currently proposed do not comply 
with Title 13. 

In a memorandum to Council and the Planning Commission (p 114-115 of Council packet), the 
City’s Natural Resources Advisory Board (NRAB) explained that they found that upland tree groves 
do provide habitat value, which is recognized by the Comprehensive Plan.  These tree groves have 
RC District designations because they have value reflected in their HAS rankings.  Therefore, 
NRAB found that even removing eight acres is not de minimis under a perhaps more general use 
of the term because it would have a significant impact on the local areas or the neighborhoods.  
The impacts should be evaluated at a site-specific level.  NRAB recommended that the Planning 
Commission and the City Council not approve this proposed amendment. 

The Planning Commission also recommended that Council not adopt the proposal.  Several 
members of the Commission agreed that removing the RC District overlay from isolated groves 
would have a negative impact on natural resources, scenic resources, and community identity.  
Their view was that impact should be evaluated at a site-specific, not city-wide, level.  A second 
reason for the Commission’s recommendation against the proposal was that the RC District 
eligibility is based on property ownership and location, rather than on strictly scientific analysis.  
One Commission member voted against the proposal for this specific reason. 

Next steps identified were to revise the Code and Map amendments to meet Metro’s requirements.  
This would include incorporating the de minimis standard into the removal criterion and removing 
TG-13 from the proposed Map amendments.  She asked Council to take the opportunity to identify 
any other issues that staff should address prior to the July 10 public hearing. 

QUESTIONS FROM COUNCIL 

Councilor Kehoe asked why the recommendation was being brought before Council at this time 
when review of the whole Sensitive Lands Program was expected to be conducted within the next 
few weeks.  Mr. Egner replied that the proposal was staff’s response to the direction received from 
Council in January, asking for the analysis of these tree groves.  He acknowledged that it took 
some time to prepare the proposal, and that timing is still subject to hearing the report on how the 
full program is viewed. 
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Councilor Kehoe asked staff to clarify the earlier response to Councilor Olson’s question about 
the change from isolated groves to associated groves, expressing concern that the change of 
definition would trigger potential Sensitive Lands eligibility for a number of new properties.  Ms. 
Christenson explained that this would not be the case because the current Code does not 
consider the tree grove’s status with regard to being associated or isolated.  Instead it looks at the 
habitat value or scenic value.  Currently the HAS worksheet incorporates relationships to water in 
several categories and scoring points, and therefore a tree grove located next to water would very 
likely be assigned a higher HAS ranking.  Regardless of the presence or absence of water, if the 
HAS is 35 or higher it is eligible for RC District designation.  The proposal basically revises the 
definitions to specify the meaning of “isolated” and then prescribes removal of the RC District 
overlay from groves that are isolated.   With the existing definition of “associated”, there would 
essentially be a “gray area” with groves that are connected to a water resource. 

Mr. Egner commented that in reporting back to Council earlier, staff had referred to these as 
“partially-associated” groves.  In an effort to distinguish the three types (isolated, partially-
associated, associated), staff had considered making an adjustment to the HAS in these cases and 
then setting a different cut-off score.  As shown in Ms. Christenson’s presentation, the range of 
HAS rankings was too great.  The scores often relate to the size, shape, and amount of water 
availability.  The result was the three categories, and to simplify the process, staff determined to 
include the “partially-associated” groves in the “associated” category.  Ms. Christenson added that 
this was done because at least parts of these groves are contiguous with a water resource or they 
are connected to a water resource.  As such, they would have some of the additional benefits that 
associated groves provide and were therefore placed in that category, instead of the isolated 
category. 

Councilor Olson asked if the map shown as Exhibit E-4 (p 94 of Council packet) would be 
adopted as the City’s new natural resources map if LU 12-0012 was adopted.  Mr. Egner 
explained that the Sensitive Lands Atlas would be revised to remove the properties shown on this 
map. 

In response to Councilor Olson’s request for clarification, Ms. Christenson explained that it 
includes both the existing “Sensitive Lands Atlas” (i.e., all currently-designated resources) and the 
new resources inventoried in the 2000s.  As such, it constitutes the proposed City-wide Map 
update.  It was prepared because the Planning Commission was interested in identifying other 
resources that might be impacted by the proposal in the future.  She pointed out the areas outlined 
in red, noting that these would be impacted only if the Map update process moved forward. 

Councilor Olson asked how this could pertain to the red-outlined area in Birdshill, since it is next 
to a water resource.  Ms. Christenson explained that, though close by, this water is separated 
from the tree grove by a street.  She pointed out that the definition was based on a contiguous or 
connected water resource.  It was mapped only as a grove, at the subsite level, and not related to 
the water in the original analysis.  Council could consider a definition that incorporated a distance 
threshold or some other relationship metric between the water and the tree grove, she noted.  Mr. 
Egner advised that the City has some full mapped resources that do have roads through them, 
and this is because they were mapped as a whole.  They have continued to be mapped and, in this 
analysis, those sites have not been split apart. 

Councilor Olson expressed her concern about adopting a map that would inadvertently add 
properties to the Sensitive Lands Program.  Mr. Boone commented that the City would designate 
the tree groves being removed in the ordinance which amends the Sensitive Lands Atlas.  This 
map was intended to provide orientation, and agreed with Councilor Tierney that this was not the 
adopted map. 
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Councilor Olson pointed out documentation of a drainage channel located within TG-32 but not 
designated as an RP District (p 33 of Council packet).  She asked what differentiated it from 
drainage channels on some private properties that have been called “manipulated streams” and 
mapped or proposed for mapping.  Ms. Christenson replied that the key consideration is the 
existence of a relationship to a mapped RP District.  Whether or not this is a stream or a drainage 
channel, it would not trigger the term “associated” under this strict definition.  The drainage channel 
referred to within TG-13 appears to be manmade, which essentially distinguishes a manipulated 
stream from a ditch.  A ditch is not eligible for RP District designation.  She explained the basis for 
determining whether a particular water resource was a stream or a ditch under the Code and said 
this could be reviewed if there was interest in doing this for TG-32. 

Councilor Olson noted that some of the areas that are proposed for removal have been 
delineated.  People have probably spent considerable money having their resource delineated and 
have had to record it on their deeds.  If the RC District overlay is removed, would the City intend to 
pay these property owners back for their delineation costs?  Mr. Egner responded that, though 
there might be a couple of cases where development was possible, most were not developable.  
The change would therefore provide a continued amenity to these owners’ sites.  They have been 
notified of the process, but no one has come forward to pose this question, and staff has not 
contemplated developing an approach for discussion with them.  Councilor Olson suggested that 
the City needs to have one, reiterating the expense the owners probably incurred in recording the 
restriction on their deeds with Clackamas County.  At minimum, she recommended informing them 
of this issue and helping facilitate updating of their deeds.  Possible consideration should be given 
to the amount of expenditure involved with the delineation, as well. 

Mayor Hoffman observed that this was a good point.  Assuming the majority of Council wants to 
take this up at the July 10 public hearing and make it part of the motion, he suggested that would 
be the appropriate time.  Mr. Egner commented that some but not all of the properties have deed 
restrictions, so this could be explored.  Councilor Olson stated that it would be helpful to have 
information available at the hearing as to how many properties have deed restrictions recorded and 
how many have been delineated.  Mr. Egner noted that delineation generally happens with the 
developer, at the time of development.  In some cases individual owners needed to do it, but for 
most of these properties it happened at the development stage. 

Councilor Olson expressed her concern about the proposal to remove the RC District overlay 
from some tree groves in spite of a high HAS ranking, leading her to feel that these scores are not 
as relevant as Council had been led to believe.  Another concern is that Metro does not consider 
high scenic value to be important enough to include along with habitat effects, whereas the City 
has been considering it all along. 

Councilor Tierney pointed out that HAS ranking is independent of scenic value.  Councilor 
Jordan added that this does not mean scenic value has no value; it is simply not considered by 
Metro in relation to the no-rollback provision.  Councilor Olson responded that there are probably 
properties that would qualify under the no-rollback provision that the City would not have known 
about previously. 

Councilor Tierney acknowledged that these properties would have had HAS rankings below 35 
but was assessed with scenic value.  Councilor Olson expressed her opinion that there were a lot 
of properties designated because of their scenic value when their HAS was not high enough. 

Responding to Mayor Hoffman’s request to confirm this, Mr. Egner stated that he did not believe 
there were very many such properties.  He reported that there was one within this collection of tree 
groves, a property on Boones Ferry Road that served as a kind of backdrop for motorists traveling 
this road.  It had a high scenic value as opposed to a high resource value.  The City now owns part 
of this property. 



City Council Special Meeting Minutes Page 11 of 19 
June 26, 2012 

Councilor Olson expressed her agreement with Councilor Kehoe’s point about timing of the 
proposal in relation to Council’s efforts to resolve issues with the Sensitive Lands Program in the 
next couple of weeks.  Amendment of the Community Development Code (CDC), the 
Comprehensive Plan Map, and the Zoning Maps are actions that she prefers to have handled as 
part of a larger remedy.  She pointed out differing considerations given to scenic values and 
proposed removal of designations on groves with high HAS rankings.  Other concerns were 
designations that perhaps should not have been made and were now proposed for removal.  
These were among discrepancies and other facts presented in the Staff Report that seem to 
highlight the arbitrary nature of the City’s program, which she noted she has tried to bring up over 
the years.  Designation of areas that don’t have high habitat value are not necessarily helping, 
improving or restoring the environment, and this needs to be looked at as part of the whole 
program. 

Councilor Jordan reported that she had attended the NRAB meeting at which the proposal was 
discussed, and their members complimented Ms. Christenson’s work.  Three of the participants 
were new NRAB members, and they discussed the proposal at length and asked many questions.  
The NRAB position in advising Council was determined to be that natural resources, as a category 
to be protected, could not always be judged by the kind of criteria presented in the proposal.  
Beyond the need for tree permits, it was determined that there is considerable understory that does 
not get protected when tree grove protections are removed from particular areas.   

At the time of Council’s recent action to remove a designation, she recalled thinking about the 
length of time it had been since the HAS rankings had been assigned, perhaps as long ago as 
1993.  All the while this area had been protected, the understory had been growing.  If the HAS 
had been computed more recently, it might well have increased.  The NRAB position in advising 
Council and the Planning Commission was that all natural resources are worthy of protection, and 
that this was the concern of citizens.  The reasons for overlays and the restrictions that are going 
into neighborhood plans are based on protection of the kind of private environment provided by 
trees and the entire related understory. 

Mayor Hoffman observed as a point of order that Council has a 2012 goal of receiving 
independent review recommendations on proposed changes, and then initiating a program to 
implement the approved recommendations, if any.  He outlined the process for accomplishing this 
goal.  In that this has not yet been achieved, the current discussion is not untimely. 

He shared Councilor Olson’s concern about HAS rankings, but for a different reason.  With regard 
to the areas that have high HAS rankings, he does not see how the City can avoid compliance with 
Section 5 of Sensitive Lands of the Comprehensive Plan.  As he has expressed consistently for the 
past three years, it is the Comprehensive Plan that drives this process.  He cited its requirement 
that if it is a tree grove, it must be protected.  While he commended Ms. Christenson’s admirable 
effort with the de minimis definition, he observed that Goal 5 is not a “de minimis goal” within the 
State-wide Land Use Planning Goals.  He was not aware of any determinations of this type by the 
Land Use Board of Appeals (LUBA), and the City’s Comprehensive Plan was acknowledged by the 
Department of Land Conservation and Development (DLCD).  This means it is the Goal 5 for the 
City, and Title 13 is the Goal 5 for the region.  The City must comply with both its own 
Comprehensive Plan and with Title 13.  In addition, he found the arguments and analyses both by 
NRAB and the Planning Commission to be fairly compelling. 

Councilor Tierney pointed out that Council adopted a policy document some 18 months earlier 
seeking to make the Sensitive Lands Program less regulatory.  The current proposal is a 
component of this policy and is appreciated.  He complimented staff on the approach and the 
comprehensive nature of the report.  He concurred with Councilor Olson that some points indicate 
arbitrary aspects or interpretations.  However, the bottom line is that Council has a policy 
prescribing that this program move in a less regulatory direction, and this proposal is or isn’t the 
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right direction to go.  He concurred with the next steps outlined by staff for the public hearing, to 
revise the recommendation to make it consistent with Metro’s comments.  Council should take the 
opportunity to review the Planning Commission report following the prior evening’s vote.  This will 
enable Council to act appropriately following the July 10 public hearing. 

In response to Councilor Jordan’s requested for clarification about TG-13, Mr. Egner advised that 
staff would return to Council with a proposal for the hearing that would include the option of 
removing TG-13.  A draft ordinance would be prepared that Council could adopt, omitting TG-13 
and thereby leaving it under the RC District designation.  Mayor Hoffman questioned how this 
could be done, and Mr. Egner replied that staff has discussed making two small changes to the 
ordinance:  one would add the words “public open space” to make the distinction about whether it 
is all public land that is exempt from this, or if it is just public open space that is exempt; and the 
other would add some language that addresses Metro’s de minimis standard.  With the ordinance 
reflecting that language, TG-13 would then be the only property that would not meet the de minimis 
standard. 

4.2 Willamette Shoreline Line Status Update 

Staff Report 
Mr. Williams explained that the primary issue for the Willamette Shore Line Consortium is the 
long-term funding situation and finding a sustainable funding source that would carry the program 
into the future. 
Line maintenance is concerned with these major components:  five wooden trestles; a long rock 
tunnel (the Elk Rock Tunnel); and trackway that extends almost the entire length of the Willamette 
Shore Line (WSL).  In addition, numerous drainage systems exist, or are needed, along the line.  
These create significant maintenance problems, with the vegetation and other factors that make it 
time consuming and costly for the City to keep the drainage systems working as well as possible. 
Only one capital project, the first phase of the Elk Rock Tunnel gunite repair, is funded in the next 
year.  This will repair the lining of the tunnel, at a cost of $200,000.  The remaining capital projects 
that need to occur are unfunded at this point, totaling about $900,000.  This is a fairly significant 
liability for the City. 
Staff is often asked about when the trolley will start operating again.  The trolley last operated in 
2010.  Operations stopped because the vehicle was very old and required significant maintenance 
that neither the Consortium nor the Oregon Electric Railway Historical Society (OERHS) could 
fund.  In order to get the trolley operating again, a new vehicle is needed.  Lease negotiations for 
one of the Portland Vintage Trolley vehicles from TriMet are in progress.  An intergovernmental 
agreement (IGA) is also needed in order for the City of Lake Oswego to run the trolley, and that is 
being worked on concurrently.  Services must also be contracted with an operator.  The last 
operating agreement, which was with OERHS, expired a couple of years ago and the Consortium 
is now in the early stages of developing a new agreement.  While OERHS provided the trolley 
under the previous agreement, it is likely that the leased Vintage Trolley will be furnished by the 
Consortium. Once this agreement is in place, the only other requirement to resume operations is to 
finish the first phase of the Elk Rock Tunnel repair. 
The line will not be very exciting because it will run only from Lake Oswego, the southern terminus, 
through and just beyond the tunnel, stopping just short of the long trestle.  From this point partway 
through Dunthorpe, it will turn around and come back to Lake Oswego.  It is hoped that this will be 
operational in the fall and will attract some ridership. 
He characterized the funding by Consortium members (four members paying $20,000 each 
annually, for a total of $80,000) as barely enough to keep the line functional.  It is not enough to 
pay for major capital improvements, but allows for basic maintenance, such as clearing brush, 
keeping the tracks straight, and replacing ties as necessary.  During the recent City budget 
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process, emphasis was placed on having the other three members bring their payments to a 
current status.  TriMet paid their $40,000 earlier in June, and Clackamas County has indicated they 
intend to pay their outstanding $60,000.  In response to Councilor Olson’s question, he explained 
that the timing of payment from Clackamas County is awaiting their determination of how much 
they can remit in the current fiscal year.  The $20,000 payment from the City of Portland had 
apparently been processed and was expected within a week or so. 
A significant impact has been seen with the start of the four-year Sellwood Bridge project.  The 
Trolley line goes through the heart of the construction zone on the west side of the bridge, making 
it impossible to operate through that area.  There was also no way run the trolley to that point 
because of the condition of the trestles.  In addition, the trestle located next to the former Staff 
Jennings operation was removed; once Multnomah County completes construction work in that 
area, they will either replace that trestle or build a line that will work for future operations.  Portions 
of the track south into Powers Marine Park have also been removed.  This is to address slope 
stabilization issues, a major element of the bridge project on the west side. 
The close proximity of Highway 43 to the work zone makes safe access to the work site 
impossible.  Multnomah County has therefore asked the Consortium to grant them a construction 
easement to allow access from the north, off Macadam Avenue and down the WSL.  An IGA is 
currently being developed for this purpose.  This will entail some compensation back to the 
Consortium for use of the easement.  Ideally, Council could expect to see this IGA at the last 
meeting in July, although it may take until September. 
Protecting the public rights for the WSL was an issue that came up at the time it was decided to 
suspend funding for the streetcar project.  Staff does not believe this decision impacts public right 
for the WSL.  The only way these rights would potentially be of concern would be if a move was 
made toward abandoning the rail line and the right-of-way.  As long as steps are being taken to 
maintain the tracks and operate the trolley, the long-term outlook should be good.  The major 
concern is funding to support the maintenance and the operation. 

QUESTIONS FROM COUNCIL 
Councilor Kehoe observed that, with all of the obstacles, including needed repairs and a trolley 
that can only go one quarter of the former route, it might be better to suspend the operation for the 
four-year period of bridge construction.  This would afford the opportunity to save some money and 
perhaps accumulate a fund to cover some of the costs. 
Mr. Williams responded that this was an option, and had been considered by the Consortium.  At 
that time the members agreed to continue trying to sustain some level of operation, in part because 
of the value of the OERHS relationship.  This organization offers operators for the Trolley at no 
cost because most are volunteers.  With the last service operated in 2010, OERHS has expressed 
concern about ever getting back on the line with their operators.  The Consortium regards OERHS 
as a valuable resource that they would not want to jeopardize.  However, he expressed willingness 
to take this suggestion back to the Consortium if that was Council’s request.  Councilor Kehoe 
stated that he felt OERHS would return whenever operations might resume, and expressed his 
concern about incurring liability because of the lack of funding and the need to maintain the entire 
line.  Mr. Williams acknowledged that this was definitely a concern. 
Councilor Olson also expressed concern about committing a lot of money, noting the reduced 
length of the run.  She asked about the scope of second-phase repairs, following the first phase of 
Elk Rock Tunnel repairs.  Mr. Williams recalled that these entailed further repairs to the tunnel 
lining.  OBEC Consulting Engineers of Eugene had proposed to complete the entire tunnel project 
for $437,000, addressing the deterioration of gunite on the sides and roof of the tunnel.  Since this 
amount could not be funded, OBEC was asked to define first-phase repairs that would deal with 
only the most serious issues. 
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Councilor Olson mentioned an email comment from a citizen who was concerned about the need 
for geological testing before installing a new tunnel lining.  She asked if this was something that 
needed to be explored.  Mr. Williams advised that since the structural engineers had studied this, 
Staff could inquire specifically about the kind of geological review that was done.  The current 
project does not address any seismic issues associated with the tunnel, and that would be an 
entirely different project.  However, he did not anticipate any issue related to geological aspects of 
the tunnel.  

Referring to the Staff Report discussion of the easement and compensation being negotiated 
through the IGA with Multnomah County, Councilor Olson asked what permanent use of the WSL 
right-of-way was contemplated (p 118 of Council packet).  Mr. Williams stated he believed this 
was the multi-use path that Multnomah County will build adjacent to the area north of the Sellwood 
Bridge, tying in to the path that continues into Willamette Park. 

Councilor Olson commented that she wanted to again express her view that the WSL right-of-way 
would be ideal for a bicycle and pedestrian path.  She made note that the Trolley Trail was recently 
dedicated in the Milwaukie/Gladstone area.  This is a portion of historic streetcar right-of-way that 
has been converted to a bicycle and pedestrian path.  Although it has been described as a difficult 
undertaking in terms of the WSL right-of-way, it was accomplished across the river, and she would 
find it interesting to have a report on the process.  Many people in Lake Oswego would like to be 
able to walk or bike to the Sellwood Bridge, and Highway 43 is not regarded as a safe route.  She 
considers the WSL right-of-way ideal for this purpose and would like Council to consider exploring 
it.  Mr. Williams agreed to provide a report on the Trolley Trail. 

Councilor Jordan expressed her support for keeping a vintage trolley running on the WSL.  She 
likened the shorter run to the Oregon Zoo train, which offers short excursions that people love.  
With many people working to find the best route for a bicycle/pedestrian path from Lake Oswego to 
Portland, she felt it would be worthwhile to know how the Trolley Trail was developed.  However, 
that probably involved a different situation as to right-of-way ownership, and the process took 
years.  Councilor Kehoe asked in what way the eastside situation was different, and Councilor 
Jordan said she believed there may not have been the same kind of connections with private 
properties as with the WSL right-of-way. 

Councilor Olson observed that this was why a report would be interesting, to see what was 
involved in the process.  The length of time required for the Trolley Trail was all the more reason to 
start exploring it now. 

Councilor Tierney expressed his appreciation for the efforts to ensure that WSL right-of-way stays 
in public hands.  Although some future decisions may need to be made about this in the future, he 
believes protecting those rights is a priority.  Since Council will soon be considering the Parks and 
Recreation Master Plan, he suggested that exploration of additional projects should follow that.  
His sense is that many unfunded projects are already on the Parks and Recreation plate, and 
adding another project for discussion without the potential for funding seems to be a use of staff 
and Council time that would not lead to anything. 

Councilor Olson commented that she had only intended to receive a short briefing on the Trolley 
Trail.  She agreed that Councilor Tierney’s suggestion to discuss the Parks and Recreation Master 
Plan before deciding whether or not to request the Trolley Trail report was acceptable.  

Mayor Hoffman inquired about the authority of TriMet to act on behalf of the Consortium to grant 
permits without approval of the four members.  Mr. Williams explained that TriMet holds title to the 
property north of Sellwood Bridge, and provides permits to other property owners who need to 
cross the path or for other uses up and down the right-of-way.  TriMet consults with staff of each of 
the Consortium members prior to issuing permits.  In the IGA that defines how the Consortium 
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works, last updated in 2003, specific individuals were named as representatives of the member 
agencies.  There is no “board” of the Consortium; the various members all have rights as provided 
in the IGA.  For major action involving ownership, approval must be requested from each of the 
members. 

Mayor Hoffman proposed that appropriate compensation to the Consortium for the construction 
easement would be $900,000.  This amount would cover all of the unfunded capital projects and 
allow the Trolley to start operating on the shorter line.  In turn, this would support the preservation 
of right-of-way and ensure the option of considering future uses, such as the pedestrian and 
bicycle pathway suggested by Councilor Olson.  With this amount, the capital projects could be 
completed by 2016.  It is in Lake Oswego’s best interest to keep the Trolley going all the way 
through. 

Councilor Kehoe commented that he frequently hears from citizens who would like to have a 
bicycle/pedestrian path through this area.  He would endorse having the bike path possibilities 
reviewed at such time as it makes sense.  
5. COUNCIL DISCUSSION 
5.1 Review of Draft Council Schedule 
Mayor Hoffman asked for any additions to the Council schedule as drafted.  Council discussed 
timing of upcoming meetings and items to be scheduled. 
Councilor Jordan noted that Metro Councilor Carlotta Collette would be at the July 24 Council 
meeting and that the Climate Smart Communities topic needed to be scheduled. 
5.2 Councilor Information 
Mayor Hoffman distributed copies of his recent email to Council concerning the initiative that will 
be on the ballot in September’s Special Election, Measure 3-401.  The measure requires voter 
approval of use of County resources for public rail transit systems.  He is concerned that if the 
measure passes, it may negatively affect the Trolley operation and it may limit future Councils’ 
ability to have a meaningful opportunity to decide whether or not a streetcar would be in the best 
interests of the City.  A streetcar and the Trolley would go through unincorporated Clackamas 
County, and his concern is that voter approval of Measure 3-401 could potentially apply to more 
than the Portland-Milwaukie Light Rail line.  The concern then would be (1) that Clackamas County 
would pull out of the WSL Consortium and (2) they won’t contribute money to any project.  He 
wanted Council to have some conversation about whether his concerns are valid.  Councilor Olson 
had emailed a suggested that the lawyer for the initiative be invited to talk with Council, he noted. 
Councilor Olson stated that the lawyer was present, and thought it would be fine to hear from him.  
However, she wanted to think about an issue identified previously:  did Council want to have an 
opinion from the City Attorney as to whether the measure does or does not affect the Trolley or the 
streetcar?  After that, the question would be whether Council would then receive further information 
from staff, or instead just let the voters decide on the measure. 
Councilor Tierney commented that the opinion from the Office of County Counsel raised a 
number of issues, including the Trolley.  That specific issue being applicable, he requested that the 
lawyer be asked to speak. 
Eric Winters introduced himself as a resident of Wilsonville and one of the attorneys who drafted 
Measure 3-401.  His understanding was that the primary concern is that this measure will 
somehow prevent Clackamas County from participating in the WSL Consortium.  He stated that it 
only affects actions of the Board of County Commissioners (BCC).  It does not affect what County 
staff may or may not do.  When the BCC votes, it acts, and this measure only limits their authority 
to act unilaterally with regard to authorizing County resources for public rail transit systems.  If the 
measure was to pass, any decision that the County might make in the future with regard to its 
participation in the Trolley Consortium would have to be shared with the voters.  The voters can be 
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addressed eight times in every two-year period through an election.  Since two of those might be 
on the general election ballot, there would be no additional cost.  The measure is not a means of 
preventing or requiring an election every time staff needs to do something in relation to an existing 
rail system.  It is more about preventing the BCC from making commitments of County resources in 
the future that are out ahead of the expectations of the voters of the County. 
Councilor Tierney requested clarification on the matter of the annual payments due from 
Clackamas County as a member of the Consortium.  He asked if an election would be required in 
order for the County to continue making these payments if the initiative was adopted.  Mr. Winters 
responded that if the BCC had to take an action on a regular basis to support a rail transit system, 
after the passage of this measure they would have to consult voters for the authorization to do that.  
This could be done in a broad sense; for example, a proposal could be presented in an election 
that called for $20,000 a year for the next decade, with reasons supporting it and what it would 
require.  In this case, they would have that authority with voter approval.  If it was a decision that 
did not require a BCC action, then it would not require an election.  No election would ever be 
required unless the BCC would have to vote first to authorize resources. 
In response to Councilor Tierney’s observation that the definition of County resources includes 
“staff time”, Mr. Winters pointed out that it was necessary to recognize that the first step before an 
election would be required would be that BCC would need to act to authorize something.  In the 
absence of a decision to act on their part, there would be no need for an election.  Using the 
example of the annual budget, Councilor Tierney asserted that spending budgeted funds on 
public rail transit would require an election.  Mr. Winters replied that voter approval would be 
required only to the degree that the BCC needed to authorize funding for something or direct staff 
to do something that was directly related to the operation or design or financing of a rail transit 
system. 
Councilor Tierney, reading that the measure “requires an election before County resources can 
be used for the financing, design, construction, or operation of any public transit system”, 
commented that he found this confusing.  Mr. Winters determined that Councilor Tierney was 
reading from the ballot title, rather than the actual text of the measure.  He observed that the ballot 
title language had been litigated, and the result was not exactly what he had wanted.  However, 
although the summary might be found confusing, he stated that the text of the measure was very 
clear. 
Councilor Jordan expressed the concern that when the County acts in their budget process, they 
are authorizing expenditures of funds for various things, including staff time.  In the case of re-
designing a highway railroad crossing, even though the intersection work is budgeted, County 
voters would have to authorize it.  Mr. Winters denied this.  Councilor Jordan opined that voters 
will look at the summary of the ballot title, rather than reading the entire text of the measure, and 
Mr. Winters responded that the County Commissioners would be bound by the text of the 
measure, rather than the summary to which Councilor Jordan referred.  She opined that this will 
be up for interpretation, and Mr. Winters acknowledged this was true. 
Councilor Jordan pointed out that, in spite of Mr. Winters’ opinion, challenges about the need for 
an election before funds are spent in such a case would end up in court.  Mr. Winters stated that 
he did not believe the County would bind itself up in technical attempts to trip themselves up, nor 
was anyone seeking to force elections over trivial issues.  He cited as untrue the claims that the 
Sheriff’s Department would need to hold an election in order to respond to an emergency on a 
MAX line, for example. 
Councilor Jordan restated her concern, using the example of a $750,000 budgeted project 
involving a street crossing an Amtrak line.  Since it is a passenger rail-associated project, she 
asked if this would require voter approval.  If someone decided that this was not the intent of 
Measure 3-401, a Clackamas County citizen could challenge it in court. 
Mr. Winters responded that an election was required when County resources would be dedicated 
through a Board action for financing, design, construction, or operation of a public rail transit 
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system.  The scenario cited by Councilor Jordan, involving design of an intersection that abuts a 
rail line, is not contemplated by the measure.  Instead, this example involves an ordinance.  
Clackamas County does not have a home rule charter, which means that the ordinance power is 
susceptible to amendment by the BCC at any time, just as Lake Oswego’s Council can amend City 
Code.  The measure is an amendment to the Clackamas County Code.  If there was some bizarre 
effect that was unanticipated, it would be easy to remedy with an ordinance.  The only concern 
would be the political fallout if the BCC tried to gut the intent of the measure, and he was sure the 
voters of Clackamas County would be watching very closely to make sure that they maintain the 
voters’ intent. 
Referring to text of the caption and the ballot, Mayor Hoffman asked if it was Mr. Winters’ opinion 
that the term “any public rail transit system” applied to Lake Oswego’s trolley.  Mr. Winters 
responded that he was not familiar with the Trolley at present, but defined a public rail transit 
system as a system involving rails that moves public passengers; if it is on rails, is moving people, 
is open to the public, and the County is dedicating its resources to its operation, then it would be 
included. 
Based on this, Mayor Hoffman observed that the definition would apply to the Trolley.  He asked if 
it would apply if the measure was in place in 2020 and a City Council was considering a streetcar 
going from Portland to Lake Oswego through unincorporated Clackamas County.  Mr. Winters 
responded that it would simply require Clackamas County Commissioners, before authorizing any 
use of their property or staff time or money, to get a voter approval first.  It’s the same thing that – if 
the City of Lake Oswego wanted Clackamas County to act as a Board of Commissioners on 
something like this – they would need a vote.  In this case, the voters of the County would be 
removing the unilateral authority to act. 
Mayor Hoffman asked for Mr. Winters’ opinion if, in the event the measure passes, the County 
would have to get voter approval before they would approve a budget that included the $20,000 
budget item for the WSL Consortium.  Mr. Winters explained that he would need to see the exact 
language in the Consortium agreement, and offered to look into this for a future meeting. 
Expressing thanks to Mr. Winters for attending the meeting, Councilor Tierney asked if the 
County would still owe TriMet $25 million if the measure passes.  Mr. Winters advised that the 
measure does not affect the obligations and the underlying TriMet IGA.  It would, however, require 
the BCC to obtain approval if they want to finance payment on that IGA.  The Commissioners 
would have three election opportunities before the deadline to comply with that.  During that time, if 
the BCC did not believe that the voters would approve it, or if the voters did not approve it, then 
they would probably want to seek other options.  Other options might include terminating the 
contract, renegotiating with TriMet, or allowing TriMet to sue the County.  Councilor Tierney 
suggested that the amount could be taken from the contingency fund, but Mr. Winters stated that 
the BCC would not be able to take Board action unilaterally to spend if it was for financing.  Voter 
approval would be required if the measure passes.  In response to Councilor Tierney’s request to 
confirm, he stated that an election and affirmative vote would be required in order to pay the $25 
million to TriMet.  
Councilor Olson observed that she felt some Council members were putting the cart before the 
horse, and that the ballot measure does not stop a project or affects a specific project.  It simply 
gives the citizens of Clackamas County, which includes most Lake Oswego citizens, the 
opportunity to vote on major transit projects.  She wondered if the concern was that none of the 
projects would pass muster, noting that she was sure Council members did not oppose letting 
citizens weigh in on projects of this magnitude. 
Councilor Olson stated she believes in giving our voters the right to vote on major transit projects.  
She moved that Council endorse Clackamas County Measure 3-401 to show that support.    
Councilor Kehoe seconded the motion. 
Councilor Tierney asked if there was a history of Council taking a position on County-wide 
measures, directing the question to the City Attorney.  Mr. Boone responded that he was not 
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aware of it, but that it was certainly within the realm of Council to take political positions on matters 
which the Council felt affected the City.  Councilor Olson asserted that it was legal, and 
Councilor Tierney responded that his question was about precedent.  He perceived a “slippery 
slope” in getting involved in County-wide initiatives or initiatives in other jurisdictions, although as 
part of the County he recognized the linkage with the City. 
As an enthusiast for the Trolley, Mayor Hoffman voiced his concern that if the County 
Commissioners were required to put a $20,000 item to a County-wide vote, his guess was that 
they might not do that.  It seemed odd to suppose the Commissioners would ask the voters of 
Molalla, Estacada, Wilsonville, etc., if they think the BCC should spend $20,000 on the Lake 
Oswego-Portland trolley, and questioned whether this would really work. 
Councilor Kehoe observed that someone in a management position with Clackamas County 
would likely have an authority level beyond $20,000.  So, this would not require a vote by citizens if 
the BCC did not have to act to spend the $20,000.  He would hate to have this jeopardize the 
Trolley because he considers it an asset and an attraction to people outside the community.  Most 
important is that Council heard from citizens when a prior Council spent $20 million to buy the West 
End Building without any kind of vote or approval from citizens.  A large segment was angered, 
and he believes they are speaking out now because they want to be able to approve some of the 
major expenditures. 
During the City’s streetcar discussions there was significant and continuing debate about whether 
citizens were for or against the streetcar.  He felt that a public vote would be the simplest way to 
determine what citizens really wanted, and that it was their right to weigh in on something as 
significant as the streetcar project.  Mayor Hoffman asked if this right applied to the people of 
Molalla.  Hearing no reply, he commented that this was what he could not figure out with regard to 
the measure. 
Councilor Jordan found it very telling that in the Clackamas County vote on whether or not to fund 
the Sellwood Bridge project through a vehicle registration fee, the cities of Milwaukie, West Linn, 
Lake Oswego, and Oregon City all voted in favor.  Broader Clackamas County voted ‘no’ because 
they don’t use the bridge.  A way of circumventing this might have been to create a taxable area 
within a certain portion of Clackamas County, but at this point it is a diverse timber- and farming-
oriented county.  Similarly, if Measure 3-401 had been written very narrowly and discussed the 
light rail issue, which spurred much of the effort, the measure might have been very different.  
However, the language is extremely broad and nobody knows what it is going to mean.  It is going 
to be interpreted in the courts every time someone comes up with a challenge.  She stressed her 
concern is not about a road abutting a rail line, but about crossing a track, making improvements 
that would affect a rail line and require involvement with a rail system. 
She stated that the measure would not in any way stop a light rail line from going through 
Clackamas County; it would just keep Clackamas County Board of Commissioners out of the 
process.  As with many initiative petitions, what starts out as a narrow issue becomes so broad that 
it ends up with a lot of ramifications that nobody anticipated.  It is important that people read and 
hear what they really are going to be voting on because it will end in court interpretation, 
regardless of what Mr. Winters or County Counsel or anyone else says. 
Mayor Hoffman commented that, along with the Trolley, his concern is the streetcar.  If a future 
Council wants to start exploring a streetcar with BCC and this initiative is still in effect, they will 
have to get a vote of the unincorporated County to authorize the BCC to talk to the next Brant 
Williams about whether there should be further work in terms of a new streetcar in 2020 or 2030.  
Councilor Tierney remarked that he will make up his mind when he receives his mail ballot.  He 
did not believe it was appropriate for Council to be taking actions on initiatives that are County-
wide or in other jurisdictions, nor for Council to be in favor or not in favor.  The decision is up to the 
individual voters.  He did not think many people would be listening to what Council or he himself 
had to say on the issue. 
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Councilor Olson replied that she would be happy to withdraw the motion, noting that that she 
felt he had made a reasonable argument.  Councilor Kehoe agreed to withdraw his second to 
the motion. 
Councilor Olson pointed out to Councilor Jordan that Mr. Winters had studied the matter 
extensively and that he is the lawyer.  He has interpreted the law and is working with the County on 
the language.  It boils down to Councilor Kehoe’s point:  the reason this initiative is on the ballot in 
September is that so many people signed the petition because they are tired of the Clackamas 
Board of Commissioners committing millions of dollars.  The amount is not $25 million; with the 
debt service it is $40 million.  She asked for permission to read a statement of endorsement from 
Sheriff Roberts, the elected Sheriff of Clackamas County. 
Councilor Jordan objected, stating that this was inappropriate. 
 
6. ADJOURNMENT 

Mayor Hoffman adjourned the meeting at 8:22 p.m. 
 
 Respectfully submitted, 
 
 _Catherine Schneider__/s/_______ 
 Catherine Schneider, City Recorder 
 

APPROVED BY THE CITY COUNCIL: 
ON: October 2, 2012 
 
Jack D. Hoffman  /s/ 
Jack D. Hoffman, Mayor 


