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The Planning Commission received testimony on April 9, 2012, from Ken Lyons, a representative of AT&T, 
regarding requested revisions to LOC 50.03.003.3.e that he felt were necessary to conform to Section 6409 
of the “Middle Class Tax Relief and Job Creation Act of 2012”, passed by Congress on 2/17/12.  The 
Commission asked that I review the new federal act provision, referred to as Wireless Facilities 
Deployment, and include in the final version of the Code Amendments for LU 08-0054 (Housekeeping 
Amendments with Policy Implications) to be presented to the Commission on May 30, 2012, any additional 
revisions needed to comply with the federal act.   
 
On May 18, 2012, I received a letter from Ken Lyons (attached), detailing the revisions that he thought 
necessary to meet the federal act, with Planning staff.  I have submitted to the Commission a final version 
of the Code Amendments, including revisions to the Telecommuncations standards in LOC 50.03.003.3.e.  
The purpose of this memorandum is to review the federal act provision and AT&T’s suggested revisions, 
and explain the revisions included in the final version of the Code Amendments due to the federal act.   
 
Section 6409  Wireless Facilities Deployment 
 
The text of the federal act provision is set forth in Mr. Lyons’ letter.  To summarize, the federal act preempts 
local government and requires approval of modifications to existing wireless tower and base stations due to 
“eligible facilities requests” that do not substantially change the physical dimensions of the tower or base 
station.  “Eligible facilities” are collocations of new or replacement transmission equipment. 
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Lake Oswego Code Regarding Collocated Telecommunications Equipment 
 
a. Site Size  LOC 50.03.003.3.e.iii.(1). 
 
The concern expressed by AT&T was a modification in height of a tower due to the addition of collocated 
equipment could increase the setback requirements of the tower, and thus prevent the addition of the 
collocation equipment.  (Lyons letter, pg. 3, first bullet). 
 
Staff reviewed this subsection and determined that the section’s provisions regarding setback were actually 
extraneous and could be removed.  In looking at “site size,” collocation equipment does not increase the 
tower height.  LOC 50.03.003.3.e.iii.(3) allows collocated equipment to extend 10 ft (residential zone) or 20 
ft. (commercial zone) above the tower.  There are no additional setback requirements for collocation 
equipment, unlike for new facilities [see LOC 50.03.003.3.e.iv.(1)(a)]. 
 
RECOMMENDATION: 

iii. Approval Criteria for Collocated Facilities 
(1) Site Size 
No minimum lot size shall apply when a telecommunications facility is collocated on 
an existing building or structure.  Telecommunications facilities collocated on existing 
towers or reconstructed existing towers shall not decrease the setback of the existing 
tower. For the purposes of this section, an increase in tower circumference to 
accommodate collocated facilities shall not be deemed to decrease setbacks. 

 
b. Priority for Suitable Facilities for Collocation  LOC 50.03.003.3.e.iii.(2). 
 
AT&T recommends that existing and non-conforming telecommunication towers be the first priority for 
collocation equipment, and that collocation equipment be allowed to increase the height by 10%, “consistent 
with FCC guidelines.”  (Lyons letter, pg. 3, second bullet). 
 
Staff reviewed this subsection and determined that: 
 
1.  Existing non-conforming telecommunication towers were already included in the “below 10 feet” and 
“above 10 feet” criteria for prioritization found in LOC 50.03.003.3.e.iii.(2)(a)(i) and (ii), so that proposed 
subsections (iii) and (iv) for existing and non-conforming telecommunication towers below 20 feet and 
greater than 20 feet were not needed:  If collocation equipment is 15 feet, it is “above 10 feet” and would 
thus be considered in the subsection (ii) prioritization of telecommunication equipment. 
 
2.  Existing Code already prioritizes collocation equipment to be placed on previously approved towers, and 
then on existing non-conforming towers.  Deletion of (iii) and (iv) resulted in preferring existing towers. 
 
3.  The 10 ft. / 20 ft. addition height already permitted for collocation equipment exceeds the FCC 10% 
guideline. 
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RECOMMENDATION: 
 

(2) Suitable Facilities for Collocation 

(a) Priorities for Facilities.  Collocation shall occur in the following order of suitable 
facilities: 

(i). Facilities where the collocated facility will project not more that 10’ higher 
than the highest point of the existing facility: 

(iA) Previously approved telecommunication tower; 
(iiB) Existing nonconforming telecommunications tower; 
(iiiC) Existing buildings suitable for collocation; or 
(ivD) Utility (electric, cable, telephone, etc.) and light poles. 

(ii). Facilities where the collocated facility will project more than 10’ higher than 
the highest point of the existing facility: 

(A)  Previously approved telecommunication tower.  
(B)  Existing non-conforming telecommunication tower.  
(C)  Utility (electric, cable, telephone, etc.) and light poles. 
(D)  Existing buildings.  

 
    (3). Previously approved telecommunication tower, where the increase in the 
tower and antenna is not greater than 20 feet higher than the existing tower and antenna;  
    (4). Existing non-conforming telecommunication tower, where the increase in the 
tower and antenna is not greater than 20 feet higher than the existing tower and antenna;  

 
c.  Landscaping for Collocation  LOC 50.03.003.3.e.iii.(2)(b)(v). 
 
AT&T was concerned that existing landscaping language could be interpreted to prohibit any collocation 
that would necessitate temporary removal of landscaping.  (Lyons letter, pg.  3-4, third bullet). 
 
Staff has not previously interpreted the existing code to prohibit provision temporary removal of 
landscaping to facilitate collocation but concurs that the subsection can be revised to make that clear. 
 
RECOMMENDATION: 
 

(v).  The collocation may not involve the removal of any previously approved 
landscaping/buffering, unless it is replaced similar to the previous approval.  

 
All of the prior “suitability” standards are combined into one subsection.  
 
This amendment also makes it clear that removal of landscaping to facilitate collocation is 
permitted even though it may involve removal of landscaping, if it is replaced after the 
collocation.  See Exhibit F-9 

 
[NOTE: THIS RECOMMENDATION WAS INADVERTENTLY OMITTED FROM EXHIBITS F-7 AND F-8 AS 
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DISTRIBUTED.  ATTACHED ARE SUPPLEMENTAL PAGES TO EXHIBITS F-7 AND F-8 WHICH INCLUDE THIS 
RECOMMENDATION, AND WHICH WILL BE INCORPORATED INTO THE EXHIBITS WHEN RE-PRINTED.] 
 
d. Height Limit Exception  LOC 50.03.003.3.e.iii.(3) 
 
AT&T proposes to eliminate or modify the height exception paragraph to that existing towers can be 
increased to allow for collocation or modifications to existing collocation: “This language reads such that an 
existing tower’s height cannot be increased to accommodate a new collocation without be(ing) treated like 
a brand new facility.”  (Lyons letter, pg. 4, fourth bullet).   
 
Staff believes that AT&T misunderstands the height limit exception: The exception allows for the height to 
be increased 10 ft / 20 ft. for the first collocation, but not additionally for later collocations.  In other words, 
serial collocations do not result in serial increases to the height.  The 10 ft. / 20 ft. increase in height for 
collocations thus meets the federal act’s requirement to allow “non-substantial change” to the physical 
dimensions of the tower or base station. 
 
RECOMMENDATION:  No change. 
 
e. Maintain Pre-Existing Design Profile and Screening  LOC 50.03.003.3.e.iii.(4) 
 
AT&T noted that other cities were concerned that their codes did not prohibit “bird nest” configuration of 
collocated equipment, rather than flush-mounting.  AT&T suggested that the goal should be continuation of 
the design profile of the existing tower. 
 
Staff noted that this suggestion was not due to the federal act.  Staff also noted that the current city code 
allows the visual impact of collocated facilities to be addressed, per LOC 50.03.003.3.e.iii.(4). 
 

(4) Visual Impact 
(a) All ancillary facilities shall be screened, hidden or disguised. 
(b) Antennae shall be screened, hidden or disguised, or shall be painted or colored to blend 
into the structure or surroundings. 

 
RECOMMENDATION: No change. 
 
f. When is a Proposed Collocation Facility a New Facility?  LOC 50.03.003.3.e.iii(5). 
 
AT&T suggests that the requirement to treat a proposed collocation facility as a “new facility” not apply to 
existing or replacement towers that do not exceed the height limitation or visual impact restrictions. 
 
Staff reviewed this subsection and recommends that its specific reference to site size or criteria for 
collocation be stated more generically.  What this subsection is essentially saying is that if a collocated 
facility does not meet the criteria for a collocated facility, then it should be considered under the criteria for 
new facilities.  Although this may seem obvious when so simply stated, staff recommends that this 
subsection be retained and revised to so state. 
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As to replacement towers, staff does not read the federal act as expansively as AT&T.  The federal act states 
that collocated transmission equipment should be able to be placed on existing towers so long as the 
collocated transmission equipment does not “substantially change” the tower’s dimensions.  It does not 
state that replacement towers must be approved so long as they are dimensionally the same or 
substantially similar to the existing (replaced) tower.  City code considers a replacement tower to be a new 
tower (except to the extent replacement is needed for maintenance of the tower; replacing a tower to 
structurally allow for additional collocation of equipment is not maintenance).  Staff does not conclude that 
the federal act requires replacement towers to be approved ministerially.  If and when the act is interpreted 
by the FCC or Courts to so provide, AT&T can cite the federal preemption in its application; until then, 
however, staff could not concur that proposed revision was required by the federal act.  Staff also advised 
Mr. Lyons that the Planning Commission intended to examine the issue of telecommunication facilities on a 
more comprehensive basis within a year, and it could make its policy-based position to the Commission at 
that time. 
 
RECOMMENDATION:  

(5) Processed as New Facility 

A proposed collocated facility that does not comply with subsection (3) of this section the 
approval criteria for collocated facilities shall be processed as a new facility. 

The reference to specific sections [LOC 50.03.003.e.iii(1) and 50.03.003.e.iii(2)(b)] can be 
state simply, since the criteria for collocated facilities has that title.  Staff also recognizes 
that it is a truism. 
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